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In the District Court for the Territory of Alaska,

Fourth Judicial Division at Fairbanks

Civil Cause No. 6811

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

COMPLAINT

The above-named plaintiff complains, alleges and

prays as follows:

I.

That Plaintiff is a resident and inhabitant of the

Territory of Alaska, Fourth Judicial Division, re-

siding at Fairbanks, Alaska, and he has been such

resident and inhabitant for more than twenty-five

years.

II.

That defendant, M. P. Mullaney, is the duly

constituted and acting Commissioner of Taxation

of the Territory of Alaska, and he has been such

Commissioner of Taxation at all times mentioned

herein and he is charged by law with the duty of

collecting license fees, income taxes and all other

taxes for the Territory of Alaska, including all

taxes that may be levied on real and personal prop-

erty; and that he resides in Juneau, Alaska, and

has deputies, assessors and agents in each of the



4 Luther C. Hess, et al.

four judicial divisions of the Territory of Alaska,

including the Fourth Judicial Division, and he is

being sued as such Tax Commisisoner.

III.

This action arises under the act of the legislature

of Alaska passed and approved February 21, 1949,

known and designated as Chapter 10, Session Lav^s

of Alaska, 1949, and the amendment thereto desig-

nated Chapter 88, Session Laws of Alaska, 1949.

IV.

That this law and the amendment constitute what

is known as the Alaska Property Tax Act, and it

purports to levy a tax on all real property and im-

provements and all tangible personal property

within the Territory of Alaska, with certain excep-

tions named therein, at the rate of 1% per annum

of the true and full value thereof, commencing on

January 1, 1949, excepting that the taxable value

of unimproved, unpatented mining claims which

are not producing, and non-producing patented

mining claims is fixed at $500.00 per each 20 acres

or fraction of each such claim regardless of true

value; and the tax on boats and vessels engaged in

marine service on a commercial basis levied under

Section 3 of the Alaska Property Tax Act as

amended by Chapter 88 of the laws of 1949, is

optional and may be paid on the true and full value

or at the rate of $4.00 per net ton of the vessel's

registered tonnage, with a minimum tax fixed at

$20.00. The tax herein mentioned was levied and
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assessed for the calendar year 1949, and it is levied

for each calendar year thereafter.

V.

That plaintiff owns certain real and personal

property in the Fourth Judicial Division, Alaska,

outside the boundaries of any incorporated city,

school district and public utility district, and this

property consists of both patented and unpatented

non-productive mining claims, machinery, equip-

ment, tools and other personal property and that

all of the aforesaid real and personal property was

valued by defendant and his deputies, assessors

and agents in the calendar year 1949 at $60,201.06

for the unpatented and patented, non-productive

mining claims, and $7,500.00 for the personal prop-

erty for taxation purposes and defendant levied

and assessed a tax thereon, after allowing the plain-

tiff an exemption of $200.00, of $675.01, which sum

defendant demanded that plaintiff pay to him as

Tax Commissioner of Alaska.

VI.

That in order to avoid the penalties provided by

the Alaska Property Tax Act and to avoid law

suits and actions for the foreclosure of liens on

his property, and cloud on the title thereof, plain-

tiff on the 7th day of June, 1951, paid the tax of

$675.01, with the further sum of $54.79 interest

thereon from February 1, 1950, to June 7, 1951,

making a total of $729.80, under protest, and with

a demand that it be refunded to him. A full, true
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and correct copy of the protest is attached hereto

as Exhibit A and made a part hereof and prayed

to be read as a part of this complaint. That plain-

tiff's demand for refund was denied and refused

by defendant.

VII.

That at no time since the passage of the Alaska

Property Tax Act has any tax under that law been

assessed or collected on either real or personal prop-

erty or on mining claims within any municipality,

or within any public utility district or school dis-

trict, and that one-half the entire assessable prop-

erty in the Territory, both real and personal, is

situated within municipalities and school districts,

and nearly two-thirds of all assessable property in

the Fourth Division of Alaska is so situated within

those districts and not taxed under the provisions

of Chapter 10, Session Laws of Alaska, 1949.

VIII.

That the Alaska Property Tax Act is invalid and

of no force or effect for the following reasons

:

(1) The Act is in violation of the provisions of

Section 9 of the Organic Act of Alaska and amend-

ments thereto in that the levy and assessment there-

under and the taxes imposed thereby are not uni-

form upon the same class of subjects, and the Act

is designed to exempt all property within munici-

palities, school districts and public utility districts

in Alaska from the payment of the tax or any por-

tion thereof, and it does actually exempt them.
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(2) That the Alaska Property Tax Act is viola-

tive of the Constitution of the United States and

the Fifth and Fourteenth Amendments thereto and

of the Civil Rights Act (8 USCA 41) and of the

Act of Congress of July 30, 1886 (24 Stat. 170).

(3) That the Territorial tax levied and assessed

under the provisions of the Alaska Property Tax

Act within incorporated cities, public utility dis-

tricts and school districts is provided to be levied,

assessed and collected at different times, in a differ-

ent manner and on different valuations from the

tax provided to be levied, assessed and collected

outside incorporated cities, school districts and pub-

lic utility districts, and there is no provision in the

law to enforce the assessment or collection of any

portion of the tax levied by the terms of the Act

on property within cities or municipalities, school

districts or public utility districts.

(4) That the rate of taxation within muncipali-

ties and outside municipalities and within school

and public utility districts and outside those dis-

tricts is different for the reason that in most all

taxing units, except that administered by the Tax

Commissioner direct, provision is made for discount

for payment promptly in cash, while no provision

is made for any discounts in the taxing units ad-

ministered by the Tax Commissioner, and this re-

sults in a different rate of tax within the different

taxing units and districts, and in most of the

municipalities and school districts of the Territory

provision is made under the law and the ordinances



8 Luther C. Hess, et al.

and resolutions of the taxing units that taxes are

payable and due on a certain date within the

municipality or school district, provided that if

one-half is paid by that date the remainder may
be deferred for six months.

(5) That there is no uniformity of assessment

and valuation among the four judicial divisions, as

the law provides for a separate Board of Assess-

ment and Equalization in each separate judicial

division with no over-all or common Board of As-

sessment or Equalization to equalize values of prop-

erty between one judicial division and another and

there is no provision of the law^ for equalizing

assessments of property within municipalities,

school districts and public utility districts with

those of property in the Territory outside those

districts, and there is no provision for appeal to a

central, general or over-all board.

(6) That portion of the tax provided to be

collected by municipalities, school districts and pub-

lic utility districts is provided to be disposed of

by the several municipalities, school and public

utility districts where collected and to be used

solely for their own local purposes and not for

any Territorial purpose so that the tax provided

for in the Act is a general Territorial tax only on

that property which is situated outside incorpo-

rated cities or municipalities and school or public

utility districts, although the property owners and

inhabitants of the municipalities, school and public

utility districts obtain the same benefits from the
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taxes provided to be levied outside those districts

as do the inhabitants and property owners who are

required to pay the tax outside cities, school and

public utility districts.

(7) That the terms and provisions of the Alaska

Property Tax Act as amended are vague, uncertain,

indefinite and impossible of reconciliation and some

of the terms of Chapter 10 and of Chapter 88, laws

of 1949, are inconsistent with each other; and they

are in conflict with the ninth subdivision of Sec-

tion 16-1-35, ACLA 1949, as amended by Chapter

38, Session Laws of Alaska, 1949.

(8) The dates for assessment, valuation, re-

turns, payment and attachment of liens vary as

between the several taxing units created by the

Alaska Property Tax Act, thereby destroying the

uniformity of the law, and that neither the defend-

ant, nor any other Territorial official, board, agency

or authority is given any power by law to assess,

collect or enforce the collection of any portion of

any tax sought to be levied under the provisions

of Chapter 10, Session Laws of 1949.

(9) There is a different and discriminatory cri-

terion for valuation of mining property and boats

as distinguished from all other property.

(10) There are different and substantial varia-

tions in the exemptions allowed within the differ-

ent types of taxing units.

(11) There is no method provided in the Alaska

Property Tax Act nor in any other law of the Ter-
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ritory for equalization of assessments as between

different municipalities, school or public utility

districts, or taxing units or between any of these

and outside areas or between the outside areas in

the several different judicial divisions.

(12) There are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated,

and there are substantial differences in the penal-

ties and in the charges to which different taxpayers

are liable, depending upon whether their property

is within a municipality, a school district, a public

utility district, or without those districts.

(13) There are substantial differences as to the

rights of redemption provided for in the lien pro-

visions applicable to different taxing units,

(14) There are inconsistent provisions within

the Alaska Property Tax Act and particularly with

reference to the valuation of property.

(15) There are substantial variations in the ex-

emptions allowed under Section 6 of the Act, and

particularly with reference to exemptions under

subdivisions (f), (g) and (h) of Section 6.

IX.

That plaintiff paid the tax hereinabove mentioned

only for the reasons set forth in paragraph IV here-

inabove, and not otherwise.

Wherefore, plaintiff prays for judgment against

the defendant in the sum of $729.80 with interest
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thereon at the rate of 6% from June 7, 1951, until

paid, and plaintiff's costs and disbursements and a

reasonable attorney's fee.

Dated June 8, 1951.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiff.

MEDLEY & HAUGLAND,

By /s/ EDWARD F. MEDLEY,
Attorneys for Plaintiff.

COLLINS & CLASBY,

By /s/ CHAS. J. CLASBY,
Attorneys for Plaintiff.

I certify that the foregoing are true and correct

copies of the original Summons and original Com-

plaint in the above-entitled cause.

Dated June 8, 1951.

Attorney for Plaintiff.
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EXHIBIT A
Juneau, Alaska

June 6, 1951

Mr. M. P. Mullaney,

Commissioner of Taxation,

Juneau, Alaska.

Dear Sir:

There are handed you herewith two checks, one in

the sum of $627.04 on the Seattle First National

Bank signed by Luther C. Hess, and the other in

the sum of $102.76 on the First National Bank of

Juneau signed by H. L. Faulkner. This makes a

total sum of $729.80.

This sum is being paid you in full payment of

the Territorial taxes levied and assessed against the

property of the undersigned Luther C. Hess, both

real and personal, in the Fourth Judicial Division

of Alaska under the provisions of Chapter 10,

Session Laws of Alaska 1949, together with inter-

est on that tax from February 1, 1950, to and in-

cluding June 7, 1951. Taxes are for year 1949.

The total tax assessed according to your assess-

ment roll is $675.01. The interest thereon from

February 1, 1950, to June 7, 1951, at six per cent

is $54.79, making the total of $729.80.

This sum, constituting the tax and interest, is

being paid you under protest, with reservation to

the taxpayer to bring suit for its refund and de-

mand is hereby made upon you for a refund of the

tax /ind interest for reasons as follows:

That Chapter 10, Session Laws of Alaska 1949,

known as the Alaska Property Tax Act, is invalid
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and of no force or effect, for the following reasons

:

(a) The Act is in violation of the provisions

of Section 9 of the Alaska Organic Act and amend-

ments thereto, in that the taxes levied and imposed

by Chapter 10 are not uniform upon the same class

of subjects and the Act exempts a large portion, in

fact, most of the real and personal property within

the Territory, from its operation.

(b) That the Alaska Property Tax Act is in

violation of the Constitution of the United States,

and Fifth and Fourteenth Amendments thereto.

(c) It is in violation of the Civil Rights Act

(8 U.S.C.A. 41) and of the Act of Congress of

July 30, 1886 (24 Stat. 170). The Act purports to

levy a tax both within and without municipalities,

school districts and public utility districts within

the Territory, but within those districts the tax

provided is at a different rate, assessed and en-

forced in a different manner, with different exemp-

tions and different due dates from the tax which is

levied and assessed on property outside those dis-

tricts and there is no provision in the law to enforce

the collection of any portion of the tax levied by

the terms of the Act within cities, municipalities,

school districts or public utility districts, and the

Act was designed to exempt all property within

those districts and to levy a tax only on the prop-

erty outside those districts, both real and personal,

which property constitutes less than one-half of the

entire real and personal property within the Terri-

tory which is assessable.

(d) That because of the provisions of the Act
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aforesaid, none of the municipalities or public util-

ity districts within the Fourth Judicial Division of

the Territory levied any tax under the provisions

of Chapter 10, Session Laws of Alaska 1949, for

the year 1949, or at any time thereafter, and they

entirely ignored the law and refused to assess or

collect any portion of the tax levied thereunder and

this was in accordance with the intent of the Act

and it was sanctioned by the law and no provision

was made therein for assessing, collecting or en-

forcing any portion of the Territorial tax within

municipalities, public utility districts and school

districts, and no such tax within the knowledge of

the undersigned was assessed, collected or enforced

by any municipality, public utility district or school

district within the Territory of Alaska in any

judicial division.

(e) That a portion of the property of the un-

dersigned upon which the tax now being paid was

levied and assessed consists of unpatented and un-

productive mining claims, which have been assessed

by the Assessor and the law provides that this

assessment be at the rate of $500.00 for each twenty

acres or fraction of each such claim, and this tax

is invalid, not uniform and not capable of enforce-

ment, although the mining claims of the under-

signed have been assessed and taxed by the Assessor.

(f) That there is no uniformity of assessment

and values among the four judicial divisions and

the law provides for no General Board of Assess-

ment and Equalization for the whole Territory, but

sets up only divisional boards with no common
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board so that no taxpayer has any means of know-

ing whether property has been uniformly assessed

and taxed.

(g) The law provides that if taxes are collected

under its terms by municipalities, school districts

and public utility districts, the proceeds thereof

shall be disposed of and used by the municipalities,

school districts and public utility districts where

collected and used solely for their own local pur-

poses and not for any Territorial purpose.

(h) That the terms and provisions of the Alaska

Property Tax Act are vague, uncertain, indefinite,

inconsistent and impossible of reconciliation with

each other, and they are in conflict with the 9th

Subdivision of Section 16-1-35 ACLA 1949 as

amended by Chapter 38, Session Laws of Alaska

1949.

(i) The exemptions provided to be allowed on

property within municipalities, school districts and

public utility districts are substantially different

from exemptions allowed on property outside of

those districts.

(j) That the penalties and interests provided

in the Alaska Property Tax Act for non-payment

of taxes on property within public utility districts,

municipalities and school districts are different

from the provisions for penalties and interest for

non-payment of taxes outside those districts.

(k) That there are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated, and

there are substantial differences as to the rights of
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redemption provided for in the lien provision ap-

plicable to different taxing units.

(1) There are inconsistent provisions in the law

v^ith reference to the values of property.

For these reasons and others, the undersigned

insists that the Alaska Property Tax Act is invalid

and that the payment herewith tendered is not due

the Territory and it is being paid only to protect

the property of the undersigned from penalties,

liens, suits, clouds upon the title and vexatious de-

mands of the enforcing officials, and for no other

reasons, and in order that the legality of the law

may be brought in issue before the proper legal

tribunal.

Very respectfully,

LUTHER C. HESS,

By /s/ H. L. FAULKNER,
His Agent and Attorney.

HLF/plw

Please address all communication to the taxpayer

at P. O. Box 1121, Juneau, Alaska.

[Endorsed] : Filed June 11, 1951.
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[Title of District Court and Cause.]

No. 6811

ANSWER

To plaintiff's complaint herein, defendant M. P.

Mullaney answers as follows

:

First Defense

1. Answering Paragraph I of the complaint, de-

fendant admits the allegations contained therein.

2. Answering Paragraph II of the complaint,

defendant admits the allegations contained therein.

3. Answering Paragraph III of the complaint,

defendant admits the allegations contained therein.

4. Answering Paragraph IV of the complaint,

defendant admits all the material allegations con-

tained therein with the exception of the allegation

that "the taxable value of * * * non-producing pat-

ented mining claims is fixed at $500.00 per each 20

acres or fraction of each such claim regardless of

true value * * *" Defendant denies such allegation

since Section 3 of the Alaska Property Tax Act

provides that only those non-producing patented

mining claims "upon which the improvements orig-

inally required for patent have become useless

through deterioration, removal or otherwise * * *"

shall have an assessed valuation of $500.00 per each

20 acres or fraction of each such claim.

5. Answering Paragraph V of the complaint,

defendant admits all the material allegations con-
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tained therein and alleges in addition that some of

plaintiff's patented and unpatented mining claims

referred to in this paragraph are '^producing"

mining claims..

6. Answering Paragraph VI of the complaint,

defendant admits all the material allegations con-

tained therein with the exception of those allega-

tions relating to the alleged invalidity of Ch. 10

S.L.A. 1949 contained in plaintiff's Exhibit ''A,"

which, by Paragraph VI, were made a part of the

complaint and which defendant denies.

7. Answering Paragraph VII of the complaint,

defendant alleges that he is without knowledge or

information sufficient to form a belief as to the

truth of the allegations contained therein and there-

fore denies the same.

8. Answering Paragraph VIII of the complaint,

defendant denies each and every material allegation

contained therein.

9. Answering Paragraph IX of the complaint,

defendant alleges that he is without knowledge or

information sufficient to form a belief as to the

truth of the allegations contained therein and there-

fore denies the same.

Second Defense

For a second and alternative defense, defendant

alleges that the classification contained in Ch. 10

S.L.A. 1949 between (a) property within incorpo-

rated cities and towns, incorporated school districts
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and independent school districts, and (b) property

outside of such areas, is reasonable and valid and

does not violate standards of uniformity and equal-

ity for the reason that persons residing and owning

property within areas outside of incorporated cities

and towns, incorporated school districts and inde-

pendent school districts receive, by reason of such

residence and ownership, greater benefits from the

Territorial government, under Territorial laws,

than do persons who reside and own property

within such incorporated areas.

Wherefore, defendant M. P. Mullaney, having

fully answered the complaint of plaintiff filed

herein, prays that plaintiff take naught by reason

thereof, that the complaint be dismissed and that

defendant be awarded his costs and a reasonable

attorney ^s fee.

J. GERALD WILLIAMS,
Attorney General of Alaska;

/s/ JOHN H. DIMOND,
Assistant Attorney General,

Attorneys for Defendant.

Service of Copy acknowledged.

[Endorsed] : Filed July 11, 1951.
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In the District Court for the Territory of Alaska,

Fourth Judicial Division, at Fairbanks

Civil Cause No. 6811

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant,

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

COMPLAINT IN INTERVENTION

Comes now the above-named intervenor and peti-

tioner, by leave of court, and represents, complains

and alleges as foUows:

I.

That the above-entitled cause is pending in the

above-entitled court and it is brought by the plain-

tiff for the purpose of obtaining a refund or repay-

ment of certain taxes paid on real and personal

property and mining claims within the Territory

of Alaska under the provisions of Chapter 10, Ses-

sion Laws of Alaska, 1949, as amended by Chapter

88 of the Session Laws of Alaska, 1949 ; known and

designated as the Alaska Property Tax Act, and

plaintiff above named seeks a refund of certain
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taxes paid by him under the provisions of that law

on property within the Fourth Judicial Division,

Territory of Alaska, for the year 1949.

II.

That the above-named intervenor is a corpora-

tion organized and existing under the laws of West
Virginia and it has complied with all the laws of

Alaska relating to corporations doing business in

the Territory, having paid all its corporation li-

cense taxes due the Territory and filed all the re-

ports required by law and it is and was at all times

herein mentioned doing business in the Territory

of Alaska, and it owns certain real and personal

property within the Territory, some of which is

situated within the city or municipality of Juneau,

Alaska, some in the city of Douglas, Alaska, some

in the Juneau Independent School District, some

in the Douglas Independent School District and

other property, both real and personal, situated in

the Territory of Alaska outside the boundaries of

any school district, public utility district or munici-

pality.

III.

That the intervenor is interested in the above-

entitled cause and in the outcome thereof for the

reasons hereinafter set forth, and intervenor 's com-

plaint sets up questions of law and fact in common

with plaintiff's claim, and intervenor seeks the

same remedy as plaintiff seeks, and intervenor 's

intervention will not delay or prejudice the adjudi-
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cation of the rights of plaintiff or defendant or

either of them, but it will enable all parties to more

fully present to the court all the issues of law in-

volved in this cause.

IV.

That the intervenor has for many years been

engaged in mining in the First Judicial Division,

Territory of Alaska, where its property is situated

although its mining operations ceased in 1944 and

all of its mining claims and property are now un-

productive and have been unproductive for more

than six years. That the property of intervenor

consists of patented and unpatented mining claims,

power plants, machinery, etc.

V.

This has been valued by the defendant, acting by

and through his agent and tax assessors for the

purpose of taxation under the provisions of Chap-

ter 10, Session Laws of Alaska for the year 1949,

as amended, in the sum of $70,300.00 and demand

was made on the intervenor by the defendant for

the payment of the tax in the sum of $703.00, plus

interest thereon from February 1, 1950, until paid,

at the rate of six per cent per annum.

VI.

That the assessment of intervenor 's property in

the Territory of Alaska outside the municipality,

school and public utility districts was made by the

defendant on valuation fixed by him as follows:
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Personal property, valuation $53,800.00

Red Cliff Mining Claim, 0.603 acres, val-

uation 500.00

Sixteen patented claims in Wrangell dis-

trict, Alaska Chief group, 218.081

acres, valuation 8,000.00

Ten patented claims in Juneau district,

Chester group, 180.014 acres, valuation 5,000.00

Improvements at Annex Creek 3,000.00

Total Valuation as fixed by the defend-

ant and the tax assessor $70,300.00

VII.

That the mining claims hereinabove mentioned

and described were not assessed by the defendant or

the tax assessor in accordance with the provisions of

law nor in accordance with Chapter 10, Session

Laws of Alaska, 1949, and they were not assessed

upon an acreage basis nor upon a unit of twenty

acres per each claim but they were arbitrarily as-

sessed at $500.00 per claim, regardless of the size

of the claim.

VIII.

That the defendant sent a tax statement and tax

bill to the intervenor on the 16th of November, 1949,

basing the total value on its real and personal prop-

erty within the Territory of Alaska outside of any

incorporated city or school or public utility district

at $70,300.00 without making allowance for any ex-

emption, and the defendant thereupon billed the in-

tervenor for a tax on the real and personal property

of intervenor, as assessed by defendant, at the rate
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of one per cent or ten mills, and demanded of the in-

tervenor payment of the tax on a valuation of $70,-

300.00 at the rate of ten mills on the dollar, for a

total sum of $703.00, which sum the defendant de-

manded that intervenor pay to him as Tax Commis-

sioner of the Territory of Alaska, on or before Feb-

ruary 1, 1950.

IX.

That in order to avoid the penalties provided by

the Alaska Property Tax Act and to avoid law suits

and actions for the foreclosures of liens on its prop-

erty, and in order to avoid and remove the cloud on

the title thereof and not otherwise intervenor on the

12th day of June, 1951, paid the tax of $703.00 to

the defendant with the further sum of $58.00 inter-

est thereon from February 1, 1950, to the date of

payment, making a total of $761.00, and this sum

was paid the defendant by the intervenor under pro-

test and with the demand that it be refunded to in-

tervenor.

A full, true and correct copy of the protest is at-

tached hereto as Exhibit A and made a part thereof

and prayed to be made a part of this complaint in

intervention. That intervenor 's demand for refund

was denied and refused by defendant.

X,

Intervenor realleges and adopts by reference as

a part of this claim in intervention all the allega-

tions contained in paragraphs 4, 7 and 8 of plain-

tiff's complaint herein and alleges that the same

procedure was followed with reference to interve-
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nor's real and personal property in the First Judi-

cial Division as that which was followed with refer-

ence to plaintiff's property in the Fourth Judicial

Division, and intervenor alleges that it made to the

defendant returns of its taxable property within the

Territory within the time and manner prescribed

by law and that it has complied with all steps re-

quired by the provisions of Chapter 10, Session

Laws of Alaska, 1949, as amended by Chapter 88 of

the Session Laws of Alaska, 1949, and intervenor

alleges that it paid the tax hereinabove mentioned

only for the reasons hereinabove set forth and not

otherwise.

Then Wherefore intervenor prays for judgment

against the defendant in the sum of $761.00 with

interest thereon at the rate of six per cent per an-

num from June 12th, 1951, until paid and which

will constitute a refund of the taxes and interest

paid as herein alleged, and the interest on that pay-

ment until refunded, and intervenor 's costs and dis-

bursements and a reasonable attorney's fee.

Dated June 15, 1951.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation.

By /s/ J. A. WILLIAMS,
Plaintiff in Intervention.

FAULKNER, BANFIELD &
BOOCHEVER,

Attorneys for Intervenor.
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Territory of Alaska,

First Judicial Division—ss.

I, the undersigned, being first duly sworn, depose

and say that I am the Manager of the above-named

Alaska Juneau Gold Mining Company, a corpora-

tion, and at present in charge of all of its property

and business in the Territory of Alaska, and I am
authorized to make this verification; that I have

read the foregoing complaint in intervention, and

that the facts stated therein are true and correct as

I verily believe.

/s/ J. A. WILLIAMS.

Subscribed and sworn to before me this 13th day

of June, 1951.

[Seal] /s/ R. BOOCHEVER,
Notary Public for Alaska.

My conmiission expires Oct. 20, 1951.

EXHIBIT ^*A"

Juneau, Alaska, June 12, 1951.

Mr. M. P. Mullaney,

Commissioner of Taxation,

Juneau, Alaska.

Dear Sir:

We hand you herewith our check in the sum of

$761.00 on the First National Bank of Juneau. This

check is in payment of taxes levied and assessed

under the provisions of Chapter 10, Session Laws of
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Alaska, 1949, as amended, on real and personal

property and mining claims of the undersigned

within the First Judicial Division, Territory of

Alaska, outside of any incorporated city, school dis-

trict or public utility district for the year 1949.

The total value as assessed by you on real and

personal property is $70,300.00 and you have levied

a tax thereon of $703.00. The check enclosed in-

cludes the $703.00 and interest thereon at six per

cent per annum from February 1, 1950.

This sum is being paid you in full payment of

Territorial taxes levied and assessed against the

property of the undersigned Alaska Juneau Gold

Mining Company, a corporation, both real and per-

sonal in the First Judicial Division of Alaska, to-

gether with the interest thereon as hereinabove

stated, which interest is paid to and including June

15, 1951. The total tax assessed according to your

assessment roll is $703.00, the interest thereon from

February 1, 1950, to June 15, 1951, at six per cent

per annum is $58.00. This makes a total of $761.00.

This sum, constituting the tax and interest, is be-

ing paid you under protest, with reservation to the

taxpayer to bring suit for its refund and demand is

hereby made upon you for a refund of the tax and

interest for reasons as follows

:

That Chapter 10, Session Laws of Alaska, 1949,

known as the Alaska Property Tax Act, is invalid

and of no force or effect, for the following reasons

:

(a) The Act is in violation of the provisions of

Section 9 of the Alaska Organic Act and amend-

ments thereto, in that the taxes levied and imposed
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by Chapter 10 are not uniform upon the same class

of subjects and the Act exempts a large portion, in

fact, most of the real and personal property within

the Territory, from its operation.

(b) That the Alaska Property Tax Act is in vio-

lation of the Constitution of the United States, and

Fifth and Fourteenth Amendments thereto.

(c) It is in violation of the Civil Rights Act (8

U.S.C.A. 41) and of the Act of Congress of July 30,

1886 (24 Stat. 170). The Act purports to levy a

tax both within and without municipalities, school

districts and public utility districts within the Terri-

tory, but within those districts the tax provided is at

a different rate, assessed and enforced in a different

due dates from the tax which is levied and assessed

on property outside those districts and there is no

provision in the law to enforce the collection of any

portion of the tax levied by the terms of the Act

within cities, municipalities, school districts or pub-

lic utility districts, and the Act was designed to ex-

empt all property within those districts and to levy

a tax only on the property outside those districts,

both real and personal, which property constitutes

less than one-half of the entire real and personal

property within the Territory which is assessable.

(d) That because of the provisions of the Act

aforesaid, none of the municipalities or public utility

districts within the Fourth Judicial Divison of the

Territory levied any tax under the provisions of

Chapter 10, Session Laws of Alaska, 1949, for the

year 1949, or at any time thereafter, and they en-

tirely ignored the law and refused to assess or col-
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lect any portion of the tax levied thereunder and

this was in accordance with the intent of the Act

and it was sanctioned by the law and no provision

was made therein for assessing, collecting or en-

forcing any portion of the Territorial tax within

municipalities, public utility districts and school

districts, and no such tax within the knowledge of

the undersigned was assessed, collected or enforced

by any municipality, public utility district or school

district within the Territory of Alaska in any judi-

cial division.

(e) That a portion of the property of the under-

signed upon which the tax now being paid was levied

and assessed consists of unpatented and unproduc-

tive mining claims, which have been assessed by the

Assessor and the law provides that this assessment

be at the rate of $500.00 for each twenty acres or

fraction of each such claim, and this tax is invalid,

not uniform and not capable of enforcement, al-

though the mining claims of the undersigned have

been assessed and taxed by the Assessor.

(f) That there is no uniformity of assessment

and values among the four judicial divisions and the

law provides for no General Board of Assessment

and Equalization for the whole Territory, but sets

up only divisional boards with no common board so

that no taxpayer has any means of knowing whether

property has been uniformly assessed and taxed.

(g) The law provides that if taxes are collected

under its terms by municipalities, school districts

and public utility districts, the proceeds thereof

shall be disposed of and used by the municipalities.
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school districts and public utility districts where

collected and used solely for their own local pur-

poses and not for any Territorial purpose.

(h) That the terms and provisions of the Alaska

Property Tax Act are vague, uncertain, indefinite,

inconsistent and impossible of reconciliation with

each other, and they are in conflict with the 9th Sub-

division of Section 16-1-35 ACLA, 1949, as amended

by Chapter 38, Session Laws of Alaska, 1949.

(i) The exemptions provided to be allowed on

property within municipalities, school districts and

public utility districts are substantially different

from exemptions allowed on property outside of

those districts.

(j) That the penalties and interests provided in

the Alaska Property Tax Act for nonpayment of

taxes on property within public utility districts, mu-

nicipalities and school districts are different from

the provisions for penalties and interest for non-

payment of taxes outside those districts.

(k) That there are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated, and

there are substantial differences as to the rights of

redemption provided for in the lien provision ap-

plicable to different taxing units.

(1) There are inconsistent provisions in the law

with reference to the values of property.

For these reasons and others, the undersigned in-

sists that the Alaska Property Tax Act is invalid

and that the payment herewith tendered is not due

the Territory and it is being paid only to protect
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the property of the undersigned from penalties,

liens, suits, clouds upon the title and vexatious de-

mands of the enforcing officials, and for no other

reasons, and in order that the legality of the law

may be brought in issue before the proper legal

tribunal.

Very respectfully,

ALASKA JUNEAU GOLD MIN-
ING COMPANY,

By /s/ J. A. WILLIAMS,
Manager.

HLF/lg

United States of America,

Territory of Alaska—ss.

I, the undersigned, John C. Dunn, being first duly

sworn, depose and say: That I am a citizen of the

United States, over the age of twenty-one years and

a resident of Juneau, Alaska ; that I am an attorney

at law and practice in Juneau in the offices of Faulk-

ner, Banfield and Boochever, Attorneys for Interve-

nor named in the hereto-attached complaint in inter-

vention.

That on June 13th, 1951, I delivered a full, true

and correct copy of the hereto-attached complaint in

intervention to J. Gerald Williams, Attorney Gen-

eral of Alaska and attorney for the defendant named

in the complaint in intervention, at his office in

Juneau.

That Mr. Williams declined to endorse his accept-

ance of service on the original complaint in inter-
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vention, but he signed a receipt on the motion which

is attached to the complaint in intervention.

/s/ JOHN C. DUNN.

Subscribed and sworn to before me at Juneau,

Alaska, this 13th day of June, 1951.

[Seal] /s/ N. C. BANFIELD,
Notary Public for Alaska.

My commission expires August 21, 1954.

Lodged June 18, 1951.

In the District Court for the Territory of Alaska,

Division Niunber One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation,

Intervenor.

ORDER PERMITTING INTERVENTION OF
ALASKA JUNEAU GOLD MINING COM-
PANY, A CORPORATION

Upon reading and filing the motion of the above-

named intervenor and also upon inspection of the
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complaint in intervention presented with the motion

of plaintiff in intervention,

It Is Hereby Ordered that the above-named Alaska

Juneau Gold Mining Company, a corporation, which

is named as intervenor, be, and it is hereby per-

mitted to intervene in the above-entitled cause and

to file herein the complaint in intervention and such

motions as it deems advisable, and to proceed in the

cause as intervenor pursuant to the rules of civil

procedure applicable.

Done in Open Court at Juneau, Alaska, this 14th

day of December, 1951.

/s/ GEORGE W. FOLTA,
Judge.

[Endorsed] : Filed December 14, 1951.

[Title of District Court and Cause.]

No. 6531-A

STIPULATION RE INTRODUCTION OF
EVIDENCE

It Is Hereby Stipulated and Agreed by and be-

tween H. L. Faulkner, attorney for plaintiff and

intervenor, and J. Gerald Williams, Attorney Gen-

eral of Alaska, attorney for defendant, that all affi-

davits, depositions, certified copies of ordinances of

City Councils, resolutions of Boards of Directors of

school districts, certified copies of minutes of meet-

ings of various City Councils in Alaska, which were
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introduced and received in evidence by stipulation

between all the parties in Cause No. 6352 between

the same parties, which was tried at Fairbanks,

Alaska, on May 15, 1950, may be taken from the

files in Cause No. 6352, which was pending in the

Fourth Judicial Division at Fairbanks, and which

files have now been transferred to the Clerk of the

above-entitled Court and are now in his office in

Juneau, and introduced by either party to the above-

entitled cause and received in evidence with the

same force and effect as though the evidence con-

tained in these depositions, affidavits, and certified

copies, etc., were produced in the regular manner

through oral testimony, official records and deposi-

tions of witnesses.

The documents referred to which it is agreed may
be taken from File No. 6352 and introduced and

received in evidence in the above-entitled cause, are

as follows:

Deposition of James C. Ryan, witness for defend-

ant, with all exhibits attached thereto.

Deposition of J. A. Williams, witness for plain-

tiff and intervener, with all receipts and documents

thereto attached.

Affidavit of Luther C. Hess, dated January 6,

1950.

Affidavit of E. A. Tonseth, dated May 12, 1950.

Affidavit of Roy P. Mathias, dated May 12, 1950.

Affidavit of M. P. Mullaney, defendant, dated

January 24, 1950.

Affidavit of C. L. Popejoy, dated January 9, 1950,
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with certified copy of Ordinance No. 329 of the City

of Juneau.

Affidavit of Mrs. Daniel Livie, dated January 9,

1950, with certified copy of Ordinance No. 2 of Ju-

neau Independent School District.

Affidavit of Mrs. Daniel Livie, dated May 4, 1950,

correcting her first affidavit, with extract of minutes

of Juneau Independent School District directors'

meeting.

Affidavit of Celia E. Wellington, dated January

9, 1950, with copy of Ordinance No. 2 of Douglas

Independent School District and copy of extract

from minutes of meeting of Board of Directors of

Douglas Independent School District.

Affidavit of A. J. Balog, dated January 9, 1950,

with copy of Ordinance No. 9 of City of Douglas,

Alaska, attached, and certified copy of extract of

minutes of meeting of Douglas City Council.

Affidavit of E. A. Tonseth, with certified copy of

Ordinance No. 384 of City of Fairbanks, and certi-

fied copies of minutes of meeting of Common Coun-

cil of City of Fairbanks.

Affidavit of Frank Conway, dated January 17,

1950, with certified copies of two resolutions of

Fairbanks School District, and all other exhibits

introduced by either party at the trial of Cause No.

6352, at Fairbanks, Alaska.

This stipulation is entered into for the purpose

of facilitating the introduction of evidence upon the

trial, and such documents as may be offered here-

under shall be subject to the same objections on the

part of opposing counsel which might be made if the
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evidence were introduced by means of oral testi-

mony and depositions of witnesses, and the execu-

tion of this stipulation shall not preclude either

party from introducing whatever additional testi-

mony he desires.

Dated at Juneau, Alaska, December 17, 1951.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiif and

Intervenor.

J. GERALD WILLIAMS,
Attorney General of Alaska,

Attorney for Defendant.

[Endorsed] : Filed December 18, 1951.

[Title of District Court and Cause.]

No. 6531-A

DEFENDANT'S ANSWER TO COMPLAINT
IN INTERVENTION

To the complainant in intervention filed herein

by the Alaska Juneau Gold Mining Company, de-

fendant M. P. Mullaney answers as follows, to wit:

First Defense

1. Answering Paragraph I of the complaint in

intervention, defendant admits the allegations con-

tained therein.
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2. Answering Paragraph II of the complaint in

intervention, defendant admits the allegations con-

tained therein.

3. Answering Paragraph III of the complaint

in intervention, defendant admits the material

allegations contained therein.

4. Answering Paragraph IV of the complaint in

intervention, defendant admits that intervenor has

for many years been engaged in mining in the First

Judicial Division, Territory of Alaska, and that the

property of intervenor consists of '^ patented and

unpatented mining claims, power plants, machinery,

etc." Defendant alleges, however, that he is with-

out knowledge or information sufficient to form a

belief as to the truth of the remaining allegations

contained in Paragraph IV, and therefore denies

the same.

5. Answering Paragraph V of the complaint in

intervention, defendant admits the allegations con-

tained therein.

6. Answering Paragraph VI of the complaint in

intervention, defendant admits the allegations con-

tained therein.

7. Answering Paragraph VII of the complaint

in intervention, defendant admits that intervenor 's

mining claims were assessed at $500.00 per claim,

regardless of the size of the claim, but defendant

denies all other material allegations contained in

said Paragraph VII.

8. Answering Paragraph VIII of the complaint
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in intervention, defendant admits all material alle-

gations except that which states that no allowance

for any exemption was made by defendant, which

allegation defendant denies.

9. Answering Paragraph IX of the complaint

in intervention, defendant admits all material alle-

gations with the exception of those relating to the

alleged invalidity of Chapter 10, Session Laws of

Alaska, 1949, and which are contained in inter-

venor's Exhibit ''A," which, by Paragraph IX of

the complaint in intervention, are made a part of

said complaint in intervention and which allega-

tions defendant denies.

10. Answering Paragraph X of the complaint

in intervention:

(a) Defendant realleges and adopts by refer-

ence as a part of this answer to the complaint in

intervention, his answers to Paragraphs IV, VII

and VIII of plaintiff Luther C. Hess' complaint,

which answers are contained in Paragraphs 4, 7

and 8 of the First Defense in defendant's answer

to plaintiff's complaint on file herein; and

(b) Defendant admits all other material allega-

tions contained in said Paragraph X of the com-

plaint in intervention.

Second Defense

For a second and alternative defense, defendant

alleges that the classification contained in Chapter

10, Session Laws of Alaska, 1949, between (a) prop-

erty within incorporated cities and towns, incor-
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porated school districts and independent school

districts, and (b) property outside of such areas,

is reasonable and valid and does not violate stand-

ards of uniformity and equality for the reason that

persons residing and owning property within areas

outside of incorporated cities and towns, incor-

porated school districts and independent school

districts receive, by reason of such residence and

ownership, greater benefits from the Territorial

government, under Territorial laws, than do per-

sons who reside and own property within such

incorporated areas.

Wherefore, defendant M. P. Mullaney, having

fully answered the complaint in intervention filed

herein, prays that intervenor take naught by reason

thereof, that the complaint in intervention be dis-

missed and that defendant be awarded his costs and

a reasonable attorney's fee.

/s/ J. GERALD WILLIAMS,
Attorney General of Alaska.

Service of Copy acknowledged.

[Endorsed] : Filed January 22, 1952.

[Title of District Court and Cause.]

No. 6531-A

OPINION

By this action to recover taxes paid under pro-

test on real and personal property, the plainti:^
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and the intervenor assail the validity of Chapter 10,

S.L.A. 1949, the Territory's first property tax law.

Until 1949 only municipalities, school and public

utility districts taxed such property within their

boundaries. In the remainder of the Territory real

and personal property remained untaxed.

Plaintiff and intervenor contend:

(1) That the statute is so lacking in uniformity

and equality as to contravene the 5th and 14th

Amendments to the Constitution; the Civil Rights

Act, 8 U.S.C.A. 41, and Sec. 9 of the Organic Act,

48 U.S.C.A. 78.

(2) That the provisions in Sec. 3 for the valua-

tion of mining claims is so ambiguous that it is

not susceptible of any reasonable construction, and

that it, too, violates the imiformity requirement of

Sec. 9 of the Organic Act.

(3) That the tax on boats is not according to

value, as required by Sec. 9 of the Organic Act.

Equality and Uniformity

In support of the first contention it is argued

that because the act permits municipalities, school

and public utility districts to assess, collect and

enforce the tax under their own ordinances and

resolutions, which differ from each other, and also

permits them to retain the tax collected for their

own benefit, the requirements of uniformity and

equality are infringed.
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The pertinent parts of the act are as follows;

"Sec. 3. There is hereby levied, and there

shall be assessed, collected and paid a tax upon

all real property and improvements and per-

sonal property in the Territory at the rate of

one per centum of the true and full value

thereof.

''Sec. 4. Tax Upon Property Within Incor-

porated Cities and Districts. The Tax levied

under the provisions of Section 3 upon the

property within the limits of an incorporated

city or town, independent school district or

incorporated school district in the Territory

shall be assessed, collected and enforced in the

manner prescribed by the property tax law of

the municipality or district, by and at the

expense of the municipalities and districts pro-

rated proportionately between each, provided

that amounts levied but which prove uncollect-

ible, and the cost of foreclosure on delinquent

accounts shall be borne by the city or school

and public utility district."

The question presented, in connection with this

aspect of the case, is whether the requirements of

equality and imiformity are infringed by allowing

municipalities, school and public utility districts to

assess, collect and enforce the tax under their own

diverse ordinances and resolutions and thereafter

to retain and use the funds for their own pur-

poses. The defendant contends that there has been

a classification of property within and that without
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municipalities, school and public utility districts,

and that therefore, the differences complained of

being attributable to this classification are imma-

terial. However, since a classification may not be

based on geographical lines or mere location of the

property, this conclusion falls with the premise.

Undoubtedly in adjusting the newly created tax

system to municipalities, school and public utility

districts the Legislature was induced, from consid-

erations of administrative convenience and economy,

to make full use of the already existing facilities

and organizations. It is inevitable that to the ex-

tent such ordinances and resolutions differ, differ-

ences of the kind pointed out will result. But it

does not follow that the law must be struck down

if there is no discrimination in a constitutional

sense. Cf. Township of Pine Grove v. Talcott, 19

Wall. Qm, 675; Waggoner Estate v. Witchita Co.,

3 Fed. (2) 962, 964-5; Aff. 273 U.S. 113. Neither

may the Court concern itself with theoretical in-

equalities or hypothetical cases. Prejudice must be

shown by those attacking the act, Charleston Assn.

V. Alderson, 324 U.S. 182, 191, and in the absence

of such a showing, the presumption of constitu-

tionality prevails. Here it has not been shown that

the assessment of property under such ordinances

and resolutions is not according to value and hence

the differences complained of are not such as would

result in a lack of equality or uniformity, for it

appears to be the sounder view that since it is

uniformity of the burden of taxation, rather than

method of imposing the burden, that is essential,
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the constitutional requirements of equality and uni-

formity do not apply to the method or procedure

governing the levy, assessment and collection of

taxes. 1 Cooley on Taxation, 4th ed., Sees. 260, 299,

303-4, 308 and 336; Charleston Assn. v. Alderson,

supra.

It is also argued that because the act permits

municipalities, school and public utility districts to

retain the tax collected and some of them have

failed to collect the tax, this omission results in the

exemption of the real and personal property in

such districts. This so-called exemption, however,

is merely a consequence of the failure of such tax-

ing units to collect the tax and is not to be con-

founded with an exemption in the legal sense which

must be expressly granted by law and which results

in an additional burden on all other property. Nor

can the failures or errors of local officials in the

application of the criteria of valuation or in

other respects affect the validity of the act or in-

fringe the requirements of equality or uniformity.

Charleston Assn. v. Alderson, 324 U.S. 182, 190;

Cummings v. Nat'l Bank, 101 U.S. 153, 161; Michi-

gan Central Railroad v. Powers, 201 U.S. 245, 295.

So far as the distribution of the revenue derived

from the tax is concerned, the allocation of such

funds is a matter for the Legislature. Gen. Am.
Tank Car Corp. v. Day, 270 U.S. 367, 372; Colum-

bus So. Ry. V. Wright, 151 U.S. 470; Carmichael

V. Southern Coal Co., 301 U.S. 495, 522-3.

The act provides for a board of equalization in
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each of the four judicial divisions, with the right

of a hearmg de novo on appeal to this court, but

does not provide for a territorial board of equaliza-

tion to equalize assessment as between the several

divisions. It is contended that this omission also

violates the requirement of equality and uniformity.

It may be that in omitting to make this provision

the Legislature was influenced by the practical diffi-

culties of equalizing assessments between divisions

comprising an area of nearly 600,000 square miles,

with a great diversity of geography, economy and

density of population. Irrespective of that, how-

ever, it would appear that the failure to provide

for a territorial board of equalization is not fatal.

Cf. Michigan Central Railroad v. Powers, 201 U.S.

245, 301; Cummings v. Nat'l Bank, 101 U.S. 153,

160; Stanley v. Supervisors, 121 U.S. 535, 551.

Moreover, there is no showing of intentional or

systematic discrimination, to the prejudice of

plaintiff or intervenor. Sioux City Bridge Co. v.

Dakota, 260 U.S. 441; Charleston Assn. v. Alder-

son, 324 U.S. 182, 192. And the requirement of

procedural due process is satisfied by affording tax-

payers an opportunity to be heard on assessments,

with the right of appeal to this Court. Mt. St.

Mary's Cemetery v. MuUins, 248 U.S. 501, 506.

I am of the opinion, therefore, that neither the

plaintiff nor intervenor has shown that the act is

lacking in uniformity or equality because of the

defects alleged.
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Valuation of Mining Claims

By the act of June 3, 1948, 62 Stat. 302, Congress

amended Sec. 9 of the Organic Act to provide that

:

"Unpatented mining claims and non-pro-

ducing patented mining claims, which are also

unimproved, may be valued at the price paid

the United States therefor, or at a flat rate

fixed by the legislature, but if the surface

ground is used for other than mining purposes,

and has a separate and independent value for

such other purposes, or if there are improve-

ments or machinery or other property thereon

of such a character as to be deemed a part of

the realty, then the same shall be taxed accord-

ing to the true and full value thereof."

Sec. 3 of the act passed in pursuance of the

authority thus granted, provides that:

'

' For the purposes of this section the assessed

value of unimproved, unpatented mining claims

which are not producing, and non-producing

patented mining claims upon which the im-

provements originally required for patent have

become useless through deterioration, removal

or otherwise, is hereby fixed at $500.00 per

each 20 acres or fraction of each such claim,

except that if the surface ground of any such

claim is used for other than mining purposes

and has a separate and independent value for

such other purposes, the valuation as pertains

to such non-mining uses and of improvements

incidental to such uses shall be according to the

full and true value thereof."
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It is clear that the Legislature authorized the

valuation of the kinds of mining claims referred

to at a flat rate rather than at the price paid the

United States. But it is contended that Sec. 3 is

so vague and uncertain as to be practically mean-

ingless. It may be conceded that it is possible to

wrest several meanings from the language em-

ployed, but it is my opinion, in view of the fact

that the size of a placer claim is 20 acres, that an

association placer claim consists of 160 acres and

that the maximum size lode claim is only slightly

more than 20 acres in area, that it was the intent

of the Legislature to authorize the valuation of

each mining claim, whether it embraces 20 acres or

less, and of each 20 acres of an association placer

claim, at $500. It may be presumed that the Legis-

lature knew that the maximum size lode claim

slightly exceeds 20 acres, but since the law does not

concern itself with trifles, the excess may be dis-

regarded. The fact that under this construction

fractional claims considerably less than 20 acres in

area may be valued at $500 each is of no signifi-

cance, for this very result must have been within

the contemplation of Congress when it authorized

valuation at a flat rate.

Taxation of Vessels

Finally it is contended that the tax on boats is

not according to value. Chap. 88, S.L.A., 1949,

added the following to Sec. 3 of the act

:

"With respect to any boat or vessel engaged

in marine service on a commercial basis and
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subject to the provisions of this Act, the owner

of said boat or vessel may elect

:

"(a) To pay the tax levied hereunder on

such boat or vessel on the basis of the value

thereof as defined herein, or,

''(b) To pay $4.00 per net ton of such ves-

sel's registered tonnage, but in any event the

amount payable hereunder, for each such boat

or vessel, shall not be less than $20.00 per

annum.''

It is argued that the alternative rate fixed by

subsection (b) is not according to value and that

the clause fixing the tax at the minimum of $20

applies also to subsection (a) and thereby invali-

dates Chap. 88 because the tax would not be

according to value.

It appears reasonably clear that it was the intent

to impose the minimum tax of $20 on all vessels

of less than 5 net tons and hence the application

thereof must be limited to subsection (b). It may
well be that the tax fixed by subsection (b) is a

substantial equivalent of the tax of 1% on the true

value, but it is lumecessary to speculate as to this,

for it is obvious that by Chap. 88, boats of the kind

described are classified for the purpose of taxation

and one of the purposes of classification is to per-

mit taxation at a different rate. While it appears

that the intervenor belongs to the class referred to,

it has failed to show that the tax under subsection

(b) will bear more heavily upon it than upon any

other member of this class or that it will be other-

wise prejudiced by the classification, and hence tho



48 Luther C. Hess, et al.

attack against Chap. 88 must likewise fail. Charles-

ton Assn. V. Alderson, 324 U.S. 182, 190.

Accordingly, I am of the opinion that the act is

valid.

/s/ GEORGE W. FOLTA,
District Judge.

[Endorsed] : Filed February 18, 1952.

[Title of District Court and Cause.]

No. 6531-A

REQUEST FOR FINDINGS OF FACT AND
CONCLUSIONS OF LAW AS PROPOSED
BY DEFENDANT

Defendant requests that his proposed findings of

fact and conclusions of law, attached hereto, be filed

in the above-entitled cause.

Dated at Juneau, Alaska, this 25th day of March,

1952.

/s/ J. GERALD WILLIAMS,
Attorney General for Alaska;

/s/ JOHN H. DIMOND,
Assistant Attorney General,

Attorneys for Defendant.
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[Title of District Court and Cause.]

No. 6531-A

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of

plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion which was on that day filed with

the clerk of the court. The court now makes the

following

:

Findings of Fact

1. This action arises under the Alaska Property

Tax Act, Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949. This Act levies a tax on all real property and

improvements and personal property in the Terri-
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tory at the rate (with exceptions specified therein)

of one percentum of the true and full value thereof.

2. Plaintiff is a resident and inhabitant of the

Territory of Alaska, Fourth Judicial Division, re-

siding at Fairbanks, Alaska, and has been such

resident and inhabitant for more than twenty-five

years. He owns certain real and personal property

in the Fourth Judicial Division, Alaska, outside the

boundaries of any incorporated city, school district

or public utility district, such property consisting

of both producing and non-producing unpatented

mining claims, both producing and non-producing

patented mining claims, and machinery, equipment,

tools and other personal property. In the calendar

year 1949 defendant, acting through his agents and

tax assessors, valued this property for taxation

purposes at $60,201.06 for the mining claims, and

at $7,500.00 for the personal property, and after

allowing plaintiff a $200.00 exemption, assessed a

tax thereon of $675.01. On June 7, 1951, plaintiff

paid, under protest, this tax of $675.01, together

with interest thereon at 6% per annum from Feb-

ruary 1, 1950, to June 7, 1951, in the amount of

$54.79, making a total of $729.80.

3. Intervenor is a corporation organized and

existing under the laws of West Virginia; it has

complied with all of the laws of Alaska relating to

corporations doing business in the Territory, and

it was at all times herein mentioned doing business

in the Territory of Alaska. It owns certain real

and personal property within the Territory, some



vs. M. P. Midlaney, etc. 51

of which is situated within the City of Juneau,

Alaska; some within the City of Douglas, Alaska;

some within the Juneau Independent School Dis-

trict, some within the Douglas Independent School

District, and some in areas outside the boundaries

of any municipality, school district or public utility

district. Such property situated outside the bound-

aries of any municipality, school district or public

utility district consists of unimproved, unpatented

mining claims that are not producing, and power

plants, machinery, transmission lines and other

personal property. In the calendar year 1949 de-

fendant, acting through his agents and tax asses-

sors, valued this property at $70,300.00, and after

allowing intervenor a $200.00 exemption, assessed

a tax thereon in the amount of $703.00. On June

12, 1951, intervenor paid, under protest, this tax

of $703.00, together with interest thereon at 6%
per annum from February 1, 1950, to June 12, 1951,

in the amount of $58.00, making a total of $761.00.

4. There has been no showing that Chapter 10,

Session Laws of Alaska, 1949, as amended by Chap-

ter 88, Session Laws of Alaska, 1949, in any manner

discriminates against or prejudices either plaintiff

or intervenor, or that the assessment of the 1%
Territorial tax upon property at any place within

the Territory of Alaska is not according to value.

5. With respect to mining claims, the size of a

placer claim is 20 acres, an association claim 160

acres, and a maximum size lode claim slightly more

than 20 acres in area.
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From the foregoing findings of fact, the court

makes the following:

Conclusions of Law

1. Requirements of equality under the Four-

teenth Amendment and of uniformity under Section

9 of the Organic Act of Alaska (37 Stat. 514, as

amended, 48 U.S.C.A. §78), are not infringed by

reason of the fact that Section 4 of the Alaska

Property Tax Act provides that the Territorial tax

levied upon property within the limits of any

municipality, school and public utility district shall

be assessed, collected and enforced in the manner

prescribed by the property tax laws of such munici-

palities and districts, and that this tax so collected

shall be retained by such local taxing units for their

own purposes.

2. The 1% levy under Chapter 10 is applicable

to property within as well as without municipali-

ties, school districts and public utility districts ; and

the fact that such municipalities and districts are

permitted by the Act to retain this tax collected

from within their boundaries, or that some of these

municipalities or districts may have failed to col-

lect this tax, does not result in the exemption from

the Territorial tax of the real and personal prop-

erty in such areas.

3. The failures or errors of local tax officials

within the municipalities, school districts and public

utility districts in the assessment, collection and

enforcement of the Territorial 1% tax upon prop-
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erty within those areas does not affect the validity

of the Act or infringe the requirements of equality

and uniformity.

4. The fact that the Act does not provide for

an over-all Territorial board of equalization to

equalize assessments as between the several judicial

divisions in the Territory does not violate require-

ments of equality and uniformity.

5. The provisions for valuation of mining claims

in Section 3 of the Act are neither vague nor am-

biguous; the clearly expressed intent of the Legis-

lature in this section of the law was to authorize

the valuation of each mining claim, whether it

embraces 20 acres or less, and of each 20 acres of

an association placer claim, at the flat rate of

$500.00. These provisions for valuation of mining

claims are valid and do not violate the require-

ments of equality and uniformity.

6. With respect to the tax on boats or vessels

engaged in the marine service on a commercial

basis under the provisions of the amendment to the

Alaska Property Tax Act contained in Chapter 88,

Session Laws of Alaska, 1949, the intent of the

Legislature was to classify all boats or vessels of

less than five net tons registered tonnage and im-

pose on each a minimum tax of $20.00. The tax

on boats and vessels under Chapter 88 is valid and

does not infringe the requirements of uniformity

and equality, since it has not been shown that such

tax is not according to value or that the classifica-

tion of boats and vessels of less than five net tons



54 Luther C. Hess, et al.

in any manner prejudices or discriminates against

either plaintiff or intervenor.

7. Chapter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of Alaska,

1949, is valid, is not lacking in uniformity and

equality, and does not contravene Section 9 of the

Organic Act of Alaska (37 Stat. 514, as amended;

48 U.S.C.A. §78), the Civil Rights Act (R.S. §1977,

8 U.S.C.A. §41), or the Fifth or Fourteenth Amend-

ments to the Constitution of the United States.

ORDER FOR JUDGMENT

It Is Hereby Ordered, that the complaints of

plaintiff and intervenor be dismissed, and that

defendant have judgment for his costs and dis-

bursements herein expended, and for a reasonable

attorney's fee.

Dated at Juneau, Alaska, this 8th day of July,

1952.

/s/ GEORGE W. FOLTA,
District Judge.

Service of Copy acknowledged.

[Endorsed] : Filed March 25, 1952.
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[Title of District Court and Cause.]

No. 6531-A

FINDINGS OF FACT AND CONCLUSIONS
OF LAW PROPOSED BY PLAINTIFF
AND INTERVENOR

This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of

plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion which was on that day filed with

the clerk of the court. The court now makes the

following

:

Findings of Fact

1. That this action arises under the Alaska

Property Tax Act, Chapter 10, Session Laws of

Alaska, 1949, as amended by Chapter 88, Session

Laws of Alaska, 1949. This Act levies a tax on
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all real property and improvements and personal

property in the Territory at the rate (with excep-

tions specified therein) of one percentum of the

true and full value thereof.

2. That the defendant M. P. Mullaney is the

duly constituted and acting Tax Commissioner of

the Territory of Alaska, and he was such during

the calendar year 1949.

3. That plaintiff is a resident of the Fourth

Judicial Division of the Territory of Alaska, and

he has been a resident thereof for many years, and

that he owns real and personal property described

in the complaint which is outside any incorporated

city, school or public utility district within the

Territory, and it is all situated within the Fourth

Judicial Division of the Territory of Alaska.

4. That plaintiff's property was assessed and

valued under the provisions of Chapter 10, Session

Laws of Alaska, 1949, for the calendar year 1949,

at $67,501.06, and this property consisted of pat-

ented and unpatented mining claims and personal

property, etc., and after the assessment it was taxed

under the provisions of Chapter 10 aforesaid on

the values aforesaid, and a tax was levied thereon

of $675.01, which tax was paid by plaintiff to the

defendant on June 7, 1951, together with interest

to date of payment in the sum of $54.79, making

a total sum of $729.80, which sum was paid by

plaintiff to the defendant as Tax Commissioner for

the Territory of Alaska, under protest, which pro-

test set forth the reason therefor and was based
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iiI)on the invalidity and lack of uniformity of

Chapter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of Alaska,

1949 ; and that at the time of payment, demand was

made to the Tax Commissioner, the defendant, for

a refund of the whole thereof, which request was

refused.

5. That in making the assessment of plaintiff's

mining claims, which were included in the real

property hereinabove mentioned, some of the min-

ing claims of plaintiff were assessed at a flat rate

per claim, some on a value of $500.00 for each 20

acres, and some at a value fixed by the assessor.

6. That intervenor, Alaska Juneau Gold Mining

Company, is a corporation duly organized under

the laws of West Virginia, owning property and

doing business in the First Judicial Division for

the Territory of Alaska, and it is and was at all

times qualified to do business in the Territory and

to hold property therein.

7. That the intervenor owned real and personal

property within the First Judicial Division, Terri-

tory of Alaska, described in the complaint, and

which is outside any incorporated city, school or

public utility district, and that this property was

assessed by the defendant Tax Commissioner, and

his deputies, under the provisions of Chapter 10,

Session Laws of Alaska, 1949, at $70,300.00, and a

tax was levied thereon in the sum of $703.00, which

tax, together with interest in the sum of $58.00,

making a total of $761.00, was paid by intervenor
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to the defendant on June 12, 1951, under protest,

as set forth in the complaint on file herein, and that

at the time of payment, demand was made to the

Tax Commissioner, the defendant, for a refund of

the whole thereof, which request was refused.

8. That part of intervenor's property consists

of unproductive mining claims, as described in the

complaint, all of which were assessed by the assessor

at the sum of $500.00 per claim regardless of the

size of the claim, and, in one instance, a claim con-

taining only 0.603 acre was assessed at $500.00.

9. That the intervenor owns certain boats and

watercraft, some of which were assessed on a ton-

nage basis, as provided in Chapter 88, Session Laws

of Alaska, 1949; and the plaintiff, whose property

is all in the Fourth Judicial Division of Alaska,

owns no boats or watercraft, and did not own any

in the year 1949.

10. That under the provisions of the Alaska

Property Tax Act, the municipal corporations in

the Territory of Alaska are authorized, empowered

and directed to assess and collect and enforce the

collection of the taxes on all property described in

Section 3 of the Alaska Property Tax Act within

the municipalities, and to keep the same; and the

manner of assessment, collection and enforcement

of the taxes provided to be levied under the pro-

visions of the Alaska Property Tax Act is that

provided by the city ordinances and resolutions of

the municipalities with reference to assessment and

collection of municipal taxes ; and the Alaska Prop-
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erty Tax Act provides that the portion of the

Alaska property tax collected by municipal cor-

porations, including the City of Fairbanks and the

cities of Juneau and Douglas, shall be retained by

the cities, including the City of Fairbanks and the

cities of Juneau and Douglas.

11. That the taxes purported to be levied under

the Alaska Property Tax Act in independent school

districts outside of town boundaries are provided

to be assessed and collected in accordance with the

ordinances and resolutions of the directors of the

independent school districts, but the law imposes

no duty on them to assess or collect any portion of

the Territorial tax and they have not done so.

12. The taxes purported to be levied under the

Alaska Property Tax Act in incorporated school

districts and public utility districts are provided

to be assessed and collected in accordance with the

ordinances and resolutions of the local taxing

authorities of those districts, but the law imposes

no duty on them to assess or collect any portion

of the tax levied under Chapter 10, Laws of Alaska,

1949; and the provisions and school districts differ

materially from each other and from the Territorial

Property Tax Act in rates of interest and penalties,

dates of assessment and payment, exemptions, lien

provisions, redemption provisions and methods of

enforcement.

13. That the incorporated cities and incorpo-

rated school districts and public utility districts

within the First and Fourth Judicial Divisions of
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the Territory of Alaska did not assess or attempt

to assess or collect any tax levied under the pro-

visions of Chapter 10, Session Laws of Alaska, 1949,

and they have not assessed or attempted to assess

any portion of that tax or to provide in any manner

for its enforcement.

14. That plaintiff and intervenor have intro-

duced uncontroverted proof as to the total assessed

value of all real and personal property within the

Territory of Alaska outside of incorporated cities,

school districts and public utility districts, from the

official report of the Tax Commissioner for the

years 1949-1950, and this shows that in the First

Judicial Division the entire value of all assessable

property outside of incorporated cities, school dis-

tricts and public utility districts was $7,902,641.42

in the Second Judicial Division it was $7,141,092.33

in the Third Judicial Division it was $17,226,074.76

and in the Fourth Judicial Division it was $15,842,-

740.27. That the total value of all taxable property

within the City of Juneau and the Juneau School

District in the year 1949 was $17,622,354.00, and

in the City of Ketchikan the total value of the

assessable property was $15,549,945.00 in 1949. In

the City of Anchorage the total value of the assess-

able property was $31,572,225.00 m 1949, and in the

City of Fairbanks and the Fairbanks School Dis-

trict, within the Fourth Judicial Division, the total

value of assessable property for the year 1949 was

$29,592,903.00. That on none of this property

within these municipalities and school districts was
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any portion of the Territorial tax assessed, col-

lected or enforced. That in the four cities, namely,

Ketchikan, Juneau, Anchorage and Fairbanks, and

the two school districts, namely, Fairbanks and

Juneau, the total assessable property was 2% times

the entire taxable property in the entire three

judicial divisions.

15. That there is no provision in the Alaska

Property Tax Act, Chapter 10, Session Laws of

Alaska, 1949, for the enforcement of any of the

provisions of Chapter 10, Session Laws of Alaska,

1949, within school districts, public utility districts

and municipalities of the Territory, and the law

leaves it entirely to the choice of the cities, school

districts and public utility districts themselves, and

they are left free to ignore the law and refuse to

assess or collect any tax, which the proof shows

has been done.

16. That there is no provision in Chapter 10,

Session Laws of Alaska, 1949, or in any other

statute of the Territory, for equalizing assessments

on a Territorial-wide basis, and no provision for

equalization of values of property situated within

municipalities, school and public utility districts

and property situated outside of those districts, and

none for equalization of values of property situated

in different judicial divisions and taxing units.

17. That there is no adequate standard of valua-

tion set up in Chapter 10, Session Laws of Alaska,

1949, and the provisions for valuation of property

by assessors, contained in Section 11 of the Act, are
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vague, conflicting, contradictory and impossible of

reconciliation.

18. That there is a conflict between the pro-

visions for the levy and the assessment of the tax

on property within municipalities and school dis-

tricts under municipal law, and that for the levy

and assessment and collection of taxes on property

outside those districts, so that the levy itself is not

uniform, and there is no method provided in the

law for attaining equality of levy or of valuation

or of assessments, and there is no means provided

in the Act for the attainment of uniformity of

levy or assessment.

19. That the provision for taxing certain classes

of mining claims at a flat rate is not in accordance

with the Organic Act of Alaska, as amended.

20. That the provisions of the Alaska Property

Tax Act result in a total lack of uniformity which

is required by the Organic Act of Alaska.

Conclusions of Law

As a conclusion of law from the foregoing facts,

the court finds:

1. That Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, is void and in contravention of the

Organic Act of Alaska, and in conflict with the

Fifth and Fourteenth Amendments to the Consti-

tution of the United States and with the Civil

Rights Act (R.S. Sec. 1977).
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2. That the purported levy of the tax under the

provisions of Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, does not result in a uniform levy, and

the burden of the tax is not uniform, and that the

alternative tax levied on boats by the provisions

of Chapter 88, Session Laws of Alaska, 1949, is

void because it permits assessments on a basis pro-

hibited by Section 9 of the Organic Act of Alaska,

as amended.

3. That the terms and provisions of the Act and

the amendment thereto are vague, uncertain, in-

definite and impossible of reconciliation, and, in

some instances, inconsistent with each other.

4. That the lack of a Territorial board of

equalization deprives a taxpayer of means of ascer-

taining through any administrative steps which he

can take, whether his property is subjected to an

excessive tax, or whether the values are the same

on his property as on that of others of the same

nature.

5. That the provisions of Section 4 of the Act

create an opportunity for approximately two-thirds

or more of all property in the Territory to escape

the levy and assessment of the Territorial tax pro-

vided in Chapter 10.

6. That all taxes assessed for the year 1949

under the provisions of Chapter 10 are void.

7. That plaintiff is entitled to recover from the

defendant the taxes and interest paid him under
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protest, to wit, the sum of $729.80, with interest

thereon at 6% per annum from June 7, 1951, until

paid.

8. That intervenor is entitled to recover from

the defendant taxes and interest paid by it under

protest, to wit, $761.00, with interest thereon from

June 12, 1951, until paid, at the rate of 6% per

annum.

9. That plaintiff and intervenor are entitled to

recover from the defendant their costs and disburse-

ments herein, to be taxed by the clerk, including an

attorney's fee of $ ; and

It Is Ordered, that judgment and decree be

entered accordingly.

Done in open court this .... day of
,

1952.

District Judge.

Receipt of Copy acknowledged.

[Endorsed] : Filed June 3, 1952.

[Title of District Court and Cause.]

No. 6531-A

JUDGMENT AND DECREE PROPOSED BY
PLAINTIFF AND INTERVENOR

This cause having come on regularly for trial

before the Court on January 23rd, 1952, on the
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complaint of the plaintiff and the complaint in

intervention of the above-named intervenor, and

the answers of defendant to the complaint and the

complaint in intervention, and plaintiff and inter-

venor being represented by th-eir attorneys, H. L.

Faulkner of Faulkner, Banfield & Boochever,

Juneau, Alaska, and H. W. Haugland of Medley

& Haugland, Seattle, Washington, and defendant

being represented by his attorneys, J. Gerald Wil-

liams, Attorney General of Alaska, and John H.

Dimond, Assistant Attorney General, and evidence

having been adduced before the Court on behalf

of plaintiff and intervenor and on behalf of the

defendant, and the cause having been argued by

the respective parties and briefs submitted, and

the Court having on February 18th, 1952, filed its

written opinion herein, and having thereafter on

the .... day of June, 1952, signed and filed its

Findings of Fact and Conclusions of Law,

Now on motion of plaintiff and intervenor for

Judgment on the Findings and Conclusions, It Is

Hereby Ordered, Adjudged and Decreed, that

plaintiff recover from the defendant the sum of

Seven Hundred Twenty-nine and 80/100 ($729.80)

Dollars with interest thereon at six per cent per

annum from June 7th, 1951, until paid, and that

intervenor recover from the defendant the sum of

Seven Hundred Sixty-one ($761.00) Dollars with

interest thereon at six per cent per annum from

June 12th, 1951, until paid, and that plaintiff and

intervenor recover from the defendant their costs

and disbursements herein to be taxed by the Clerk,
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including an attorney's fee of $ ; and

that execution issue therefor.

Done in Open Court this .... day of June, 1952.

District Judge.

Receipt of Copy acknowledged.

[Title of District Court and Cause.]

No. 6531-A

OBJECTIONS TO PROPOSED FINDINGS
AND JUDGMENT AND DECREE OF DE-
FENDANT

Now come the plaintiff and intervenor and object

to the Findings of Fact proposed by defendant and

to the proposed Judgment and Decree, as follows:

1. That Finding of Fact No. 4 is not in accord-

ance with the law or with the evidence in this case.

2. That Conclusion of Law No. 1 is not in ac-

cordance with the law.

3. That Conclusion of Law No. 2 is not in ac-

cordance with the laws of the Territory nor with

the Organic Act thereof.

4. That Conclusion of Law No. 3 is contrary to

the requirements of uniformity and equality, and

the exemption of property within municipalities

and school districts did not arise through failure
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or error of local tax officials, but through the design

of the law.

5. That Conclusion of Law No. 4 is contrary to

the law for the reason that uniformity of assess-

ment cannot be attained without equalization, and

there is no provision for equalization under the

provisions of Chapter 10, Session Laws of Alaska,

1949.

6. That Conclusion of Law No. 5 is not justified

under the evidence and the law in this case.

7. That Conclusion of Law No. 6 with reference

to the tax on boats and vessels is clearly erroneous

under the provisions of Chapter 88, Session Laws
of Alaska, 1949, in view of the provision for uni-

formity in the Alaska Organic Act for the reason

that while boats may be classified and taxed at a

different rate from other property, they may not,

under the imiformity provision of the Organic Act,

be valued on a different basis from other property

since the law provides that all taxes shall be

assessed on full and true value and the tax on a

tonnage basis is not on a full and true value.

8. That Conclusion No. 7 is not justified under

the law and the evidence in this case.

9. That the proposed Judgment and Decree find

no support in the law and the evidence, and Chap-

ter 10, Session Laws of Alaska, 1949, as amended

by Chapter 88, Session Laws of Alaska, 1949, is

not a valid Act of the Legislature of the Territory

of Alaska because of the provisions for uniformity
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of values and equalization of assessments provided

in the Organic Act.

Dated at Juneau, Alaska, this 30th day of April,

1952.

FAULKNER, BANFIELD &
BOOCHEVER.

By /s/ H. L. FAULKNER.
MEDLEY & HAUGLAND.

/s/ H. W. HAUGLAND,
By H.L.F.,

Attorneys for Plaintiff and

Intervenor.

Receipt of Copy acknowledged.

[Endorsed] : Filed June 3, 1952.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

JUDGMENT AND DECREE
This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of
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plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion, which was that day filed with

the clerk of the court, and thereafter made and

filed its findings of fact, conclusions of law and

order for judgment.

Now, Therefore, it is hereby Ordered, Adjudged

and Decreed:

1. That Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, is a valid Act of the Legislature of

the Territory of Alaska;

2. That the complaints of plaintiff and inter-

venor be, and the same hereby are dismissed;

3. That defendant have judgment against plain-

tiff and intervenor for defendant's costs and dis-

bursements herein, to be hereinafter taxed and
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hereinafter inserted by the clerk of this court, in

the sum of $ ; and

4. That defendant have judgment against plain-

tiff and intervenor for a reasonable attorney's fee,

to be allowed by the court and inserted herein, in

the sum of $250.

Done in Open Court this 8th day of July, 1952.

/s/ GEORGE W. FOLTA,
District Judge.

Service of Copy acknowledged.

[Endorsed] : Filed July 8, 1952.

[Title of District Court and Cause.]

No. 6531-A

ORDER

The court having heretofore considered the objec-

tions of plaintiff and intervenor to the Findings of

Fact, Conclusions of Law and Judgment and Decree

proposed and submitted by defendant, and having

signed them on July 8, 1952, and having declined

to sign the proposed Findings, Judgment and

Decree submitted by plaintiff and intervenor.

It Is Hereby Ordered that the objections of

plaintiff* and intervenor to defendant's proposed

Findings and Judgment, are overruled. Plaintiff

and intervenor are allowed an exception to this

order, and an exception to the Findings, Conclu-

sions and Judgment entered on July 8, 1952.
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Done in Open Court at Juneau, Alaska, this 11th

day of July, 1952.

/s/ GEORGE W. FOLTA,
Judge.

Receipt of Copy acknowledged.

[Endorsed] : Filed July 11, 1952.

[Title of District Court and Cause.]

No. 6531-A

NOTICE OF APPEAL

Notice is hereby given that Luther C. Hess, above

named, and Alaska Juneau Gold Mining Company,

a corporation, intervenor, hereby appeal to the U. S.

Court of Appeals for the Ninth Circuit from the

judgment and decree entered in this action on July

8, 1952, and the whole thereof.

Dated at Juneau, Alaska, August 4th, 1952.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiff and

Intervenor.

Receipt of Copy acknowledged.

[Endorsed] : Filed August 4, 1952.
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[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated and agreed by and between

Faulkner, Banfield & Boochever, attorneys for

Plaintiff and Intervenor, and John H. Dimond, As-

sistant Attorney General of Alaska, Attorney for

Defendant, M. P. Mullaney, that the following de-

scribed documents offered and admitted in evi-

dence in full at the trial of this cause on January

23, 1952, as shown by the reporter's transcript of

record, as Plaintiff's exhibits numbered 4 and 5 and

Intervenor 's exhibits numbered 7A, 8A, 9A, lOA and

llA, may be considered as having been read in evi-

dence in their entirety at the time they were so

offered and admitted therein.

Plaintiff's Exhibit No. 4 consisting of affidavit of

E. A. Tonseth, Clerk of the City of Fairbanks. At-

tached thereto is the property tax ordinance of the

City of Fairbanks and certified copies of resolu-

tions of the common council of the City of Fair-

banks of September 26, 1949, and October 10, 1949.

Plaintiff 's Exhibit No. 5 consisting of the affidavit

of Frank Conway, Clerk of the Fairbanks Inde-

pendent School District, dated January 17, 1950,

with three resolutions attached thereto of the Fair-

banks Independent School District.

Intervenor 's Exhibit No. 7A, consisting of affi-

davit of C. L. Popejoy, Clerk of the City of Juneau,

dated January 9, 1950, and having attached thereto

a copy of the property tax ordinance of the City of
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Juneau together with certified copy of excerpts from

the minutes of the meeting of the Common Council

of the City of Juneau, held on October 21, 1949.

Intervenor's Exhibit No. 8A, consisting of the

affidavit dated January 9, 1950, of Mrs. Daniel D.

Livie, Clerk of the Juneau Independent School Dis-

trict, with attached thereto a copy of the property

tax ordinance of the Juneau Independent School

District, together with extracts of the minutes of the

special meeting of the Board of Directors of the

Juneau Independent School District, held August

19, 1949.

Intervenor's Exhibit No. 9A, consisting of an

affidavit of Mrs. Daniel D. Livie, dated May 4, 1950.

correcting a portion of her affidavit contained in

Exhibit No. 8A.

Intervenor's Exhibit No. lOA, consisting of the

affidavit of January 9, 1950, of A. J. Balog, City

Clerk, Tax Assessor, Tax Collector and Treasurer

of the City of Douglas. Attached thereto is the

property tax ordinance of the City of Douglas, to-

gether with the minutes of the regular meeting of

the Common Council of September 12, 1949.

Intervenor's Exhibit No. IIA, consisting of the

affidavit of Celia A. Wellington, Clerk and Tax Col-

lector of the Douglas Independent School District.

Attached thereto is a copy of the property tax ordi-

nance of the Douglas Independent School District,

together with extracts from the minutes of the regu-

lar meeting of the Board of Directors of the Douglas

Independent School District, held October 5, 1949.
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And it is further stipulated and agreed that the

attached documents entitled:

Property Tax Ordinance of the City of Fairbanks,

Alaska, which consists of a summary of Plaintiff's

Exhibit No. 4, and summary of resolution of Com-

mon Council fixing the rate of levy for the year 1949.

Tax Resolution of the Fairbanks Independent

School District, which consists of a summary of

Plaintiff's Exhibit No. 5 and of the resolution of the

Directors of the Fairbanks Independent School Dis-

trict, fixing the tax rate at 20 mills.

Tax Ordinance of the City of Juneau, which con-

sists of a summary of Intervenor's Exhibit No. 7A

and of motion of Common Council, fixing the rate

of tax for 1949 at 20 mills.

Tax Ordinance of the Juneau Independent School

District, which consists of a summary of Interve-

nor's Exhibit No. 8A with resolution of the School

Board of Directors fixing the tax for the year of

1949 at 7 mills.

Intervenor's Exhibit No. 9A, which consists of

the affidavit of Mrs. Daniel D. Livie of May 4, 1950,

showing the tax collected to be 10 mills and correct-

ing her affidavit of January 9, 1950.

Property Tax Ordinance of the City of Douglas,

Alaska, which consists of a summary of Interve-

nor's Exhibit No. 10A with extract from minutes of

the Council meeting of September 12, 1949, fixing

the rate of tax at 15 mills.

Tax Ordinance of the Douglas Independent

School District, which consists of a summary of In-

tervenor's Exhibit No. 11A with extracts of minutes
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of the Board of Directors' meeting, dated October

5, 1949, fixing the tax rate for the year at 10 mills.

Are material evidence and a true statement of the

portions of the exhibits referred to, and may be re-

garded as true by the United States Court of Ap-

peals for the Ninth Circuit and deemed by the Court

to be part of the record of this case without the

necessity of transcribing and printing the exhibits

in full.

Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. C. FAULKNER,
Attorneys for Plaintiff and

Intervenor.

/s/ JOHN H. DIMOND,
Asst. Attorney General for Alaska,

Attorney for Defendant.

Property Tax Ordinance of the City of Fairbanks

Ordinance No. 384 of the City of Fairbanks,

Alaska, passed and approved on February 13, 1946,

providing for the assessment, levy and collection of

taxes on real and personal property within the City

of Fairbanks, Alaska.

(1) Rate of Tax.

The Common Council of the City of Fairbanks

shall at its first regular meeting after it shall have
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completed equalization of the assessment rolls, or at

a special meeting called for that purpose, levy a tax

on all taxable property in the city, as shown by the

assessment rolls, not to exceed 2% of the assessed

valuation thereof as equalized. At a meeting of the

Council held September 26, 1949, a tax for school

and municipal purposes upon all taxable real and

personal property in the City of Fairbanks was

levied at a rate of 20 mills, in addition to the 1%
Territorial general property tax. This resolution

was amended at a subsequent meeting of the Coun-

cil held October 10, 1949, at which time the tax

provided to be levied for school and municipal pur-

poses under the provisions of Ordinance No. 384

was set at a rate of 20 mills and the tax under the

Territorial general property tax law was set at the

rate of mills. The rate of taxation on all real

and personal property was the same for 1949 as it

was for the year 1948.

(2) Property Subject to Taxation.

All real and personal property situated in the

City of Fairbanks and all personal property used in

connection with or in the carrying on of any busi-

ness or occupation conducted in said City, whether

said personal property be therein situated or not,

is subject to taxation for school and municipal pur-

poses, except such property as is expressly ex-

empted by law. It is provided that personal prop-

erty shall be construed to include, embrace and

mean, without especially 'defining or enumerating it,

all goods, bonds, franchises, chattels, monies and
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legal tender of all description, including national

bank notes, gold and silver certificates and all gov-

ernment medium of exchange commonly known and

designated as "paper money" or ''currency," cap-

ital stock of corporations and shares in incorpo-

rated companies, and all improvements on lands

held under lease, or otherwise, from another.

A special method is provided in the ordinance for

assessing individuals, firms, corporations or asso-

ciations carrying on a general banking business. It

is provided that every year at such times as pro-

vided for the listing of property for taxation, every

such bank shall by its accounting officer furnish the

city assessor a statement verified by oath giving

the amount of paid-up stock, the amount of surplus

reserve fund and the amount of undivided profits

of such bank. The aggregate amount of capital,

surplus and undivided profits shall be assessed and

taxed as other like property in Fairbanks is as-

sessed and taxed. Provided, that at the time of

listing the capital stock, the amount and description

of its legally authorized investments is assessed

and taxed under this ordinance, and the assessor

shall deduct the amount of such assessment of real

estate from the amount of such capital surplus and

undivided profits, and the remainder shall then be

taxed as above provided.

(3) Exemptions.

The following property is exempt from taxation:

All property belonging to the Town of Fairbanks,

Alaska; all property used exclusively in said town
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for religious, educational or charitable purposes ; all

property belonging to the United States of America

;

all property belonging to the Territory of Alaska;

all household furniture or effects of the head of a

family or household ; not exceeding in value the sum
of $200; all property of any organization composed

entirely of veterans of any wars of the United States

or the property of the auxiliary of any such organi-

zation, and all moneys owned by them and on de-

posit in any bank, provided that if any such organi-

zation or auxiliary shall derive any rental or profits

from any such property, such property shall not be

exempt from taxation.

(4) Assessment.

All property shall be assessed at its true and fair

value in money. In determining the true and fair

value of real and personal property, the assessor

shall value such property at such sum or price as

he believes it to be fairly worth in money at the

time such assessment is made. The assessed value of

property shall be fixed with reference to the first

day of October of each year.

(5) When Taxes Become Delinquent.

All taxes are due and payable on the first day of

October of each year, and if not paid on or before

the 15th day of October of such year, are delinquent

;

provided, however, that if one-half of the amount of

such taxes is paid on or before October 15, the re-

maining half shall not be deemed to be delinquent

but may be paid at any time before the end of

March 31 of the following year.
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(6) Discount.

No discount is. allowed.

(7) Penalty and Interest.

A 10% penalty and 10% interest shall be charged

on delinquent taxes.

(8) Lien Provisions.

A lien for unpaid taxes attaches on the first day

of October of the year of levy.

(9) Redemption.

Ordinance No. 384 contains no provisions with

respect to redemption of property sold for unpaid

taxes.

(10) Personal Liability.

Ordinance No. 384 contains no provisions with re-

spect to imposition of any personal liability on a

taxpayer for failure to pay taxes.

(11) Equalization.

The Common Council of the City of Fairbanks

shall equalize the assessment rolls each year.

Tax Resolution of the Fairbanks Independent

School District

Resolution of the Fairbanks Independent School

District, passed and approved October 10, 1947, pro-

viding for the levy and collection of taxes and for

the sale of property, both real and personal, for the

payment of taxes, penalty, interest and costs.

(1) Rate of Tax.

At a meeting of the Board held on September 15,

1949, a tax was levied at the rate of 10 mills for the



80 Luther C. Hess, et al.

year beginning October 1, 1949. No other taxes

were levied for the year 1949. The rate of taxation

for the year 1948 was 6 mills.

(2) Property Subject to Taxation.

All property within the boundaries of the Fair-

banks Independent School District located outside

the corporate limits of the City of Fairbanks is sub-

ject to taxation for school purposes. The term
\

'^personal property" shall be considered to include

all household goods, effects, furniture, chattels,

wares, merchandise, gold dust, goods, money on de-

posit either within or without the school district

corporation, boats or vessels owned or registered

within the corporation, capital invested therein, all

debts due or to become due from solvent debtors,

either on account, contract, note, mortgage or other-

wise, all public stocks or stocks or shares in incor-

porated companies, and all property of every nature

and kind not included within the term "real prop-

erty."

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of

the family or a householder, not exceeding $200 in

value, as well as all property used exclusively for

religious, educational or charita]3le purposes and the

property of any organization, not organized for

business purposes, whose membership is composed

entirely of veterans of any wars of the United
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States, or the property of the auxiliary of any such

organization and all monies on deposit, provided

that if any organization composed of veterans or its

auxiliary derives any rentals or profits from any

such property owned by it or them, such property

shall not be exempt.

(4) Assessment.

The assessment shall be equal and uniform and

shall be based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

All taxes shall be due and payable on the first

day of October of the year of levy and delinquent

on the 15th day of October of the same year, pro-

vided, however, that if one-half of the tax assessed

is paid on or before the 15th day of October, the

remaining one-half will not become delinquent until

the first day of April of the year following. If one-

half of the tax assessed is not paid on or before the

15th day of October, then the whole amount of the

tax assessed will be delinquent.

(6) Discount.

No discount is allowed by the Fairbanks Inde-

pendent School District.

(7) Penalty and Interest.

A penalty of 10%, together with interest at the

rate of 6%, will be charged for delinquent taxes.

(8) Lien Provisions.

All taxes levied by the district shall constitute

a lien upon all of the property assessed, both real
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and personal, when the assessment is completed;

and the lien for such taxes shall be enforced in

accordance with the laws of the Territory of Alaska

(#37-3-53 ACLA 1949) and pursuant to specific

provisions contained in the property tax resolution

of the District, which are as follows: After the

taxes shall become due, the assessor shall make up

a delinquent tax roll and said roll shall be filed

with the assessor or tax collector and remain open

to inspection by the public. As soon as convenient

after completion of said delinquent tax roll, the

assessor shall cause to be published in a newspaper

of general circulation in the Fairbanks School Dis-

trict, once each week for a period of four successive

weeks, a notice setting forth that the delinquent

tax roll of real property has been completed and

is open for public inspection and that on a date

not less than 30 days after the completion of said

publication, the said roll will be presented to the

District Court for the Fourth Judicial Division for

judgment and order of sale. During the time of

publication and up to the time of the order of sale,

any person may appear and make payment of the

taxes due, plus penalty and interest. After hearing,

the order of sale may be made by the District Court

;

and after such order of sale has been made, the as-

sessor or tax collector shall make such sale at public

auction after notice by publication in a newspaper

of general circulation once each week for four suc-

cessive weeks or by posting in three public places in

the City of Fairbanks.
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(9) Redemption.

All real property sold for delinquent taxes shall

be subject to redemption within a period of two

years from the date of sale,

(10) Personal Liability.

The owner of personal property assessed shall

be personally liable for the amount of taxes as-

sessed against his personal property, and such taxes,

together with penalty and interest, may be collected

after the same becomes due in a personal action

brought in the name of the Fairbanks Independent

School District against such owner in the courts of

the Territory. The lien of personal property taxes

may also be enforced by distraint and sale of the

personal property of the person assessed.

(11) Equalization.

The Board of Directors of the Fairbanks Inde-

pendent School District shall sit as an equalization

board on the 21, 22 and 23 days of September.

Property Tax Ordinance of the City of Juneau

Ordinance No. 329 of the City of Juneau, Alaska,

passed and approved May 20, 1949, provides for

the assessment, levy and collection of taxes and for

the sale of property, both real and personal, for

delinquent taxes, penalties, interest and costs.

(1) Rate of Tax.

On the third Fj?iday in October of each year, or

as soon thereafter as possible, the Common Council

shall fix the rate of tax levy for the year, designat-

ing the number of mills on each dollar of assessed
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value of the property, real and personal, for school

and municipal purposes, and also any millage rate

assessed by the city for the Territory of Alaska.

At a meeting of the Common Council held on Octo-

ber 21, 1949, taxes for 1949 were levied on all real

and personal property within the City of Juneau

at a tax rate of 20 mills, which was the same as the

tax rate for the year 1948. No other taxes were

levied for 1949.

(2) Property Subject to Taxation.

All property, both real and personal and of every

kind and nature not exempt under this Ordinance,

is subject to taxation for school and municipal

purposes. It is provided further that "personal

property" shall include all property defined or held

to be such under the laws of the Territory.

(3) Exemptions.

All property of the United States of America,

the Territory of Alaska and the City of Juneau,

and the household furniture of the head of a family

or a householder, not exceeding $200 in value, as

well as all property used exclusively for religious,

educational and charitable purposes, and the prop-

erty of any organization, not organized for business

purposes, whose membership is composed entirely

of the veterans of any wars of the United States,

and the property of the auxiliary of any such or-

ganization and all monies on deposit, shall be ex-

empt from taxation; provided that if any organiza-

tion composed of veterans or its auxiliary derives

any rentals or profits from any such property owned

by it or them, such property shall not be exempt.
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(4) Assessment.

Assessment is based on the actual value of the

property and is to be assessed to the owner or

claimant thereof as of 12 o'clock noon on June 1

of each year.

(5) When Taxes Become Delinquent.

Taxes will be delinquent after 4 o'clock p.m. of

the 15th day of November of each year unless one-

half of the taxes assessed shall have been paid on

or before that time; provided that the remaining

one-half of said taxes shall not become delinquent

until after 4 o'clock p.m. of the 15th day of May
of the year following.

(6) Discount.

If the taxes on any real or personal property

are paid in full on or before 4 o'clock p.m. of

November 15 of the year in which they are assessed

and levied, a discount of 2% shall be allowed on

such taxes so paid.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be im-

posed and added which shall be a sum equal to

15% of the taxes assessed, and interest shall be

added on the delinquent taxes and penalty owing

at the rate of 12% per annum from the date of

delinquency.

(8) Lien Provisions.

All taxes levied under this Ordinance constitute

a lien upon all property assessed, both real and

personal when the assessment is completed, which

must be on or before the second Tuesday in Octo-
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ber of the year of levy, and such lien shall be

prior and paramount to all other liens and encum-

brances against the property assessed. On or be-

fore the 15th day of June of each year, the City

Clerk shall make up a roll in duplicate of all prop-

erty assessed on which the tax has not been paid

and is delinquent. As soon as convenient after com-

pletion of said delinquent tax roll, the City Clerk

shall cause to be published in a newspaper of gen-

eral circulation in the City of Juneau, once each

week for a period of four successive weeks, a notice

setting forth that the delinquent tax roll of real

property has been completed and is open for public

inspection at the office of the City Clerk and that

on a certain day not less than 30 days after the

completion of the publication of such notice, the

said roll will be presented to the District Court

for the First Judicial Division, Territory of Alaska,

at Jimeau, for judgment and order of sale. During

the time of the publication and up to the time of

the order of sale, any person may appear and make

payment of the taxes due, plus penalty and interest.

The sale of real property for taxes ordered by the

said Court shall be made according to the provi-

sions of ##16-1-127—16-1-128 ACLA 1949. After

the delinquent tax roll is filed with the Court, any

taxpayer having any interest in any tract therein

listed, may appear and have a hearing on his

objections.

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption within a period of two years
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from the date of sale, as provided by ##16-1-129

—

16-1-130 ACLA 1949.

(10) Personal Liability.

The owner of aU personal property assessed shall

be personally liable for the amount of taxes against

his personal property, and such tax, together with

penalty and interest, may be collected after the

same becomes due in a personal action brought in

the name of the City of Juneau against such owner

in the courts of the Territory of Alaska or in any

other manner now or hereafter provided by law.

The lien of personal property taxes may also be

enforced by distraint and sale of the personal prop-

erty of the person assessed.

(11) Equalization.

The Common Council meets as a Board of Equali-

zation on the second Monday in September of each

year for not less nor more than seven days for

the purpose of examining the assessment list, for

the purpose of hearing complaints and protests of

taxpayers and for the purpose of equalizing and

revising assessments where such is necessary. Said

board has power to raise or lower the value of any

property, real or personal, which it may deem not

equally or uniformly assessed or not assessed at

its actual value. Any person desiring a reduction

or change in the assessment of property assessed

to him shall make application, either in writing or

in person, to the Board of Equalization for such

reduction.
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Tax Ordinance of the Juneau Independent

School District

Ordinance No. 11 of the Juneau Independent

School District provides for the assessment, levy

and collection of taxes and for the sale of property,

both real and personal, for the payment of taxes,

penalty, interest and costs.

(1) Rate of Tax.

The Board of Directors of the Juneau Independ-

ent School District shall meet on the Friday next

after the adjournment of the Board of Equaliza-

tion and fix the rate of tax levy for the year, desig-

nating the number of mills levied on each dollar

of assessed property, real and personal, within the

district and outside the corporate limits of the City

of Juneau, Alaska, for school purposes, as equalized

by the Board of Equalization for that year. At a

meeting of the board held on August 19, 1949, the

school tax levy for the school year 1949-1950 was

set at 10 mills. Of this amoimt 7 mills was used

for school purposes within the school district and

the remaining 3 mills was turned over to the Terri-

tory of Alaska pursuant to the provisions of the

Alaska Property Tax Act. The rate of taxation

for the year 1948-1949 was 7 mills.

(2) Property Subject to Taxation.

All property within that portion of the school

district lying outside the incorporated City of Ju-

neau, Alaska, both real and personal of every na-

ture, not exempt under the laws of the United States

or the Territory of Alaska, is subject to taxation
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for school purposes. It is provided further that

the term "personal property" shall include all

property defined as such by the laws of the Terri-

tory of Alaska.

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of

the family or a householder, not exceeding $200 in

value, as well as all property used exclusively for

religious, educational, charitable purposes and the

property of any organization, not organized for

business purposes, whose membership is composed

entirely of veterans of any wars of the United

States, or the property of the auxiliary of any such

organization and all monies on deposit, provided

that if any organization composed of veterans or

its auxiliary derives any rentals or profits from

any such property owned by it or them, such prop-

erty shall not be exempt.

(4) Assessment.

The assessor must between the first Friday in

May and the second Monday in July of each year,

]ist all property subject to taxation for school pur-

poses, and he must assess such property at its just

and fair value to the person, partnership or corpo-

ration by whom it is claimed or owned or in whose

possession or under whose control it was at 12

o'clock midnight on the first day of June of the

same year. All assessments shall be equal and uni-
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form and based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

On the first day of October of each year at 6

o'clock p.m. all unpaid taxes shall become delin-

quent, provided, however, that if one-half of the

assessed taxes shall have been paid on or before

the said first day of October of each year before

the hour of 6 o'clock p.m., the remaining one-half

of said assessed taxes shall not become delinquent

until the first day of March of the following year

at the hour of 6 o'clock p.m.

(6) Discount.

If the taxes on any real or personal property are

paid in full on or before the first day of October

at 6 o'clock p.m. of the year in which they are

assessed and levied, a discount of 2% shall be al-

lowed on such taxes.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be added

which shall be a sum equal to interest at the rate

of 12% per annum on the sum delinquent from

the date of such delinquency until such taxes are

paid.

(8) Lien Provisions.

All taxes levied under this ordinance shall be a

lien upon all the property assessed and shall be

prior and paramount to all other liens and encum-

brances against the said property. The said lien

shall attach upon the assessment being made, which

shall be on or before August 1 of each year. On or
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before the first day of June of each year, the clerk

shall make up a delinquent tax roll, which shall be

filed with the clerk and be open to the inspection

of the public. As soon as said delinquent tax roll

is filed, the clerk shall cause to be published in a

newspaper of general circulation published within

the district, once each week for a period of four

successive weeks, a notice setting forth that the

delinquent tax roll has been completed and is open

for public inspection and that the said roll will be

presented to the District Court for the Territory

of Alaska, Division No. 1 at Juneau, for judgment

and order of sale. During the period of publication

of such notice and up to the time of the order of

sale, any person may appear and make payment of

delinquent taxes, together with penalty and inter-

est. After said publication is completed, the delin-

quent tax roll shall be presented to the District

Court for an order of sale of all the real property

therein listed, and the proceedings with reference

to the notice of sale, sale of the property and execu-

tion of certificates and deeds shall be as provided

by the laws of the Territory of Alaska. (#37-3-53

ACLA 1949). After the delinquent tax roll is filed

with the court, the owner of the property assessed

and on which a reduction is sought, or someone on

his behalf, may appear before the court and have

a hearing on his objections, provided that he shall

have appeared and presented his objections before

the Board of Equalization for the year in which

the assessment in question shall have been made.
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(9) Redemption.

Any real property sold for delinquent taxes is

subject to rederaption for a period of two years

from the date of sale.

(10) Personal Liability.

The owner of all personal property assessed shall

be personally liable for the amount of taxes as-

sessed against his personal property, and such tax,

together with penalty and interest, may be collected

in a personal action brought in the name of the

Board against such owner in the courts of the

Territory. A lien of personal property taxes may
also be enforced by distraint and sale of the per-

sonal property of the person assessed.

(11) Equalization.

The Board shall meet as a Board of Equalization

on the third Monday of August of each year and

shall examine the assessment list, shall equalize

and revise the assessment when such is necessary,

and shall hear any complaints and protests which

may be made on the part of taxpayers or owners

of the property assessed. The Board shall continue

in session for not less than three nor more than

seven days. Any person desiring a reduction in

the assessment of any property assessed to him

shall make application to the Board of Equaliza-

tion for such reduction either in writing or in

person.

Property Tax Ordinance of the

City of Douglas.

Ordinance No. 9 of the City of Douglas, Alaska,

passed and approved on July 25, 1938, as amended



vs. M. P. Mullaney, etc. 93

by the Council at a meeting held September 12,

1949, providing for the assessment, levy and collec-

tion of taxes on real and personal property within

the City of Douglas, Alaska.

(1) Rate of Tax.

The Common Council of the City of Douglas, at

its first meeting in August of each year shall fix

the rate of City tax, designating the number of

mills on each dollar of taxable property within

the city. At a meeting of said council held on

September 12, 1949, taxes were levied on all real

and personal property within the City of Douglas

at a tax rate of 15 mills. No other taxes were

levied for that year.

(2) Property Subject to Taxation.

All property within the City of Douglas not

exempt under the laws of the United States or this

ordinance is subject to taxation for municipal

purposes.

(3) Exemptions.

Household goods of each householder or head

of a family, not exceeding $200 in value, all prop-

erty belonging to the municipality, and all property

used exclusively for religious, educational and chari-

table purposes.

(4) Assessment.

Property is assessed to the person by whom it

was owned or claimed or in whose possession or

control it was at 12 o'clock noon on the first day of

June of each year, and the assessment shall con-

form to the true value of such property in money.
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(5) When Taxes Become Delinquent.

Taxes are delinquent after November 15 of the

year of taxation, unless one-half of the taxes shall

have been paid before that date; provided that the

remaining one-half of said taxes shall not become

delinquent until after March 15 of the ensuing

year.

(6) Discount.

A discount of 2% will be allowed if taxes are

paid before delinquent.

(7) Penalty and Interest.

The Ordinance provides for 5% penalty on delin-

quent taxes with no interest. However, at a meet-

ing of the City Council held September 12, 1949,

a resolution was adopted providing for 10% pen-

alty and 8% interest on delinquent taxes.

(8) Lien Provisions.

All taxes assessed and levied under this Ordi-

nance shall be a preferred lien on the property so

taxed and shall attach in the month of August of

the year of levy, which lien shall be foreclosed and

the property sold as provided by Ch. 44 C.L.A.

1933 (##16-1-121—16-1-128 ACLA 1949).

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption within a period of two years

from the date of sale, as provided by ##16-1-129

—

16-1-130 ACLA 1949.

(10) Personal Liability.

The tax ordinance of the City of Douglas does
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not make any specific provision imposing any per-

sonal liability on a taxpayer for failure to pay

taxes on real or personal property; however, the

ordinance does provide that personal property may
be seized and sold for delinquent taxes.

(11) Equalization.

The Common Council shall meet as a Board of

Equalization on the first Monday of August of

each year and continue in session until the follow-

ing Wednesday, to examine the assessment book

and equalize the assessments of property in the

City of Douglas. Said board may, after giving

three days notice to parties interested, increase or

lower any assessment contained in the assessment

roll so as to equalize the assessment of property

contained in said roll and make the assessment

conform to the true value of property in money.

Any person desiring a reduction on the assessment

of his property shall file with the Board of Equali-

zation a written application therefor. Any person

dissatisfied with the final decision of the Board of

Equalization may appeal from this decision to the

United States District Court for the Territory of

Alaska, Division Number One, within thirty days

from the time of the rendition of the said decision.

Tax Ordinance of the Douglas Independent

School District

Ordinance No. II of the Douglas Independent

School District provides for the assessment, levy

and collection of taxes and for the sale of property,
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both real and personal, for the payment of taxes,

penalty, interest and costs.

(1) Rate of Tax.

The Board of Directors of the Douglas Inde-

pendent School District shall meet on the Friday

next after the adjournment of the Board of Equali-

zation and fix the rate of tax levy for the year,

designating the number of mills levied on each

dollar of assessed property, real and personal,

within the district and outside the corporate limits

of the City of Douglas, Alaska, for school purposes,

as equalized by the Board of Equalization for that

year. At a meeting of the Board held on October 5,

1949, a real and personal property tax of 10 mills

was levied for the year 1949. The rate of taxation

for the year 1948 was 12 mills.

(2) Property Subject to Taxation.

All property within that portion of the school

district lying outside the incorporated City of

Douglas, Alaska, both real and personal of every

nature, not exempt under the laws of the United

States or the Territory of Alaska, is subject to

taxation for school purposes. It is provided fur-

ther that the term "personal property" shall in-

clude all property defined as such by the laws of

the Territory of Alaska.

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of
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the family or a householder, not exceeding $200

in value, as well as all property used exclusively

for religious, educational or charitable purposes,

and the property of any organization, not organized

for business purposes, whose membership is com-

posed entirely of veterans of any wars of the

United States, or the property of the auxiliary of

any such organization and all monies on deposit,

provided that if any organization composed of

veterans or its auxiliary derives any rentals or

profits from any such property owned by it or

them, such property shall not be exempt.

(4) Assessment.

The assessor must between the first Friday in

May and the second Monday in July of each year,

list all property subject to taxation for school pur-

poses, and he must assess such property at its just

and fair value to the person, partnership or corpo-

ration by whom it is claimed or owned or in whose

possession or under whose control it was at 12

o'clock midnight on the first day of June of the

same year. All assessments shall be equal and uni-

form and based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

On the first day of October of each year at 6

o'clock p.m. all unpaid taxes shall become delin-

quent, provided, however, that if one-half of the

assessed taxes shall have been paid on or before

the said first day in October of each year before

the hour of 6 o'clock p.m., the remaining one-half
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of said assessed taxes shall not become delinquent

until the first day of March of the following year

at the hour of 6 o'clock p.m.

(6) Discount.

If the taxes on any real or personal property are

paid in full on or before the first day of October

at 6 o'clock p.m. of the year in which they are

assessed and levied, a discount of 2% shall be al-

lowed on such taxes.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be added

which shall be a sum equal to interest at the rate

of 12% per annum on the sum delinquent from

the date of such delinquency until such taxes are

paid.

(8) Lien Provisions.

All taxes levied under this ordinance shall be a

lien upon all the property assessed and shall be

prior and paramount to all other liens and encum-

brances against the said property. The said lien

shall attach upon the assessment being made, which

shall be on or before August 1 of each year. On
or before the first day of June of each year, the

clerk shall make up a delinquent tax roll, which

shall be filed with the clerk and be open to the in-

spection of the public. As soon as said delinquent

tax roll is filed, the clerk shall cause to be pub-

lished in a newspaper of general circulation pub-

lished within the district, once each week for a

period of four successive weeks, a notice setting

forth that the delinquent tax roll has been com-
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pleted and is open for public inspection and that

the said roll will be presented to the District Court

for the Territory of Alaska, Division No. 1, at

Juneau, for judgment and order of sale. During

the period of publication of such notice and up to

the time of the order of sale, any person may ap-

pear and make payment of delinquent taxes, to-

gether with penalty and interest. After said pub-

lication is completed, the delinquent tax roll shall

be presented to the District Court for an order of

sale of all the real property therein listed, and the

proceedings with reference to the notice of sale,

sale of the property and execution of certificates

and deeds shall be as provided by the laws of the

Territory of Alaska (#37-3-53 ACLA 1949). After

the delinquent tax roll is filed with the court, the

owner of the property assessed and on which a

reduction is sought, or someone on his behalf, may
appear before the court and have a hearing on his

objections, provided that he shall have appeared

and presented his objections before the Board of

Equalization for the year in which the assessment

in question shall have been made.

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption for a period of two years

from the date of sale.

(10) Personal Liability.

The owner of all personal property assessed shall

be personally liable for the amount of taxes assessed

against his personal property, and such tax, to-
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gether with penalty and interest, may be collected

in a personal action brought in the name of the

Board against such owner in the courts of the

Territory. A lien of personal property taxes may
also be enforced by distraint and sale of the per-

sonal property of the person assessed.

(11) Equalization.

The Board shall meet as a Board of Equalization

on the third Monday of August of each year and

shall examine the assessment list, shall equalize and

revise the assessment when such is necessary, and

shall hear any complaints and protests which may
be made on the part of taxpayers or owners of the

property assessed. The Board shall continue in

session for not less than three nor more than seven

days. Any person desiring a reduction in the assess-

ment of any property assessed to him shall make

application to the Board of Equalization for such

reduction either in writing or in person.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

SUPERSEDEAS BOND AND
COST BOND ON APPEAL

Know All Men by These Presents

:

That we, Luther C. Hess, Plaintiff above named,

and Alaska Juneau Gold Mining Company, a cor-

poration, Intervenor, as principals and J. A. Wil-

liams and E. G. Nelson of Juneau, Alaska, as sure-
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ties, are held and firmly bound unto M. P. Mul-

laney, Commissioner of Taxation of the Territory

of Alaska, the above-named Defendant and his suc-

cessors in office, for the benefit and indemnity of

whom it may concern in the penal sum of Five

Hundred and no/100 ($500.00) Dollars to be paid

M. P. Mullaney, the Defendant above named or his

successors in office, for which payment well and

truly to be made we bind ourselves and each of us

jointly and severally firmly by these presents.

Dated at Juneau, Alaska on August 26, 1952.

Whereas, on July 8, 1952 in a suit pending in

the District Court for the Territory of Alaska,

First Judicial Division between Plaintiff and Inter-

venor, and the Defendant above named, a judgment

and decree was rendered in favor of Defendant and

against Plaintiff and Intervenor, dismissing Plain-

tiff's complaint and Intervenor 's complaint in in-

tervention and Plaintiff and Intervenor having

filed Notice of Appeal to the U. S. Court of Ap-

peals for the Ninth Circuit,

And the judgment and decree aforesaid having

awarded to Defendant attorney's fees and costs in

the sum of Two Hundred Fifty and no/100

($250.00) Dollars,

Now, Therefore, the condition of this obligation

is such that if Plaintiff and Intervenor, Appellants

above named and the principals herein shall prose-

cute the appeal to effect and answer all costs if the

appeal be dismissed or if it be affirmed by judg-

ment of the Appellate Court, and all such costs as

the Appellate Court may award if the judgment
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be modified and shall pay the costs and attorney's

fees awarded by the District Court for the First

Judicial Division, Alaska; then this obligation to

be void, otherwise to remain in full force and

effect.

/s/ LUTHER C. HESS,
Plaintiff,

By /s/ H. L. FAULKNER,
His Attorney.

ALASKA JUNEAU GOLD
MINING COMPANY,

Intervenor.

By /s/ H. L. FAULKNER,
Its Attorney.

Principals.

/s/ J. A. WILLIAMS,

/s/ E. G. NELSON,
Sureties.

United States of America,

Territory of Alaska—ss.

We, the undersigned, J. A. Williams and E. G.

Nelson, the sureties named in the foregoing bond,

being first duly sworn, depose and say

:

That we are both residents of Juneau, First

Judicial Division, Alaska, and.

That neither of us is an attorney or counselor at

law, marshal, deputy marshal, clerk of any court

or other officer of any court, and
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That we are each worth the sum of Five Hundred
and no/100 ($500.00) Dollars over and above all

of our just debts and liabilities exclusive of prop-

erty exempt from execution.

/s/ J. A. WILLIAMS,

/s/ E. G. NELSON.

Subscribed and sworn to before me this 26th day

of August, 1952.

/s/ N. C. BANFIELD,
Notary Public in and for

Alaska.

My commission expires : Aug. 21, 1954.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

STATEMENT OF POINTS TO BE RELIED
ON BY APPELLANTS, AND ASSIGN-
MENTS OF ERROR

Appellants Luther C. Hess and Alaska Juneau

Gold Mining Company, a corporation, allege that

the Findings of Fact, Conclusions of Law and

Decree and Judgment of the above-entitled Court,

entitled in this cause on the eighth day of July,

1952, are erroneous and injurious to plaintiff and

intervenor, and plaintiff and intervenor file here-
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with the following assignments of error on which

they will rely, namely:

1. The Court erred in making and entering

Finding of Fact No. 4, which reads as follows

:

^'4. There has been no showing that Chap-

ter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of

Alaska, 1949, in any manner discriminates

against or prejudices either plaintiff or inter-

venor, or that the assessment of the 1% Terri-

torial tax upon property at any place within

the Territory of Alaska is not according to

value."

2. The Court erred in its Conclusion of Law
No. 1, which reads as follows

:

''1. Requirements of equality under the

Fourteenth Amendment and of uniformity un-

der Section 9 of the Organic Act of Alaska,

(37 Stat. 514, as amended, 48 USCA §78), are

not infringed by reason of the fact that Sec-

tion 4 of the Alaska Property Tax Act pro-

vides that the Territorial tax levied upon prop-

erty within the limits of any municipality,

school and public utility district shall be as-

sessed, collected and enforced in the manner

prescribed by the property tax laws of such

municipalities and districts, and that this tax

so collected shall be retained by such local tax-

ing units for their own purposes."
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3. The Court erred in making and entering its

Conclusion of Law No. 2, which reads as follows:

"2. The 1% levy under Chapter 10 is ap-

plicable to property within as well as without

municipalities, school districts and public util-

ity districts ; and the fact that such municipali-

ties and districts are permitted by the Act to

retain this tax collected from within their

boundaries, or that some of these municipali-

ties or districts may have failed to collect this

tax, does not result in the exemption from the

Territorial tax of the real and personal prop-

erty in such areas."

4. The Court erred in making and entering its

Conclusion of Law No. 3, which reads as follows:

"3. The failures or errors of local tax offici-

als within the municipalities, school districts

and public utility districts in the assessment,

collection and enforcement of the Territorial

1% tax upon property within those areas does

not affect the validity of the Act or infringe

the requirements of equality and uniformity."

5. The Court erred in making and entering its

Conclusion of Law No. 4, which reads as follows:

*'4. The fact that the Act does not provide

for an over-all Territorial board of equaliza-

tion to equalize assessments as between the

several judicial divisions in the Territory does

not violate requirements of equality and uni-

formity.
'

'
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6. The Court erred in making and entering its

Conclusion of Law No. 5, which reads as follows:

*^5. The provisions for valuation of mining

claims in Section 3 of the Act are neither

vague nor ambiguous; the clearly expressed in-

tent of the Legislature in this section of the

law was to authorize the valuation of each

mining claim, whether it embraces 20 acres or

less, and of each 20 acres of an association

placer claim, at the flat rate of $500.00. These

provisions for valuation of mining claims are

valid and do not violate the requirements of

equality and uniformity. '

'

7. The Court erred in making and entering its

Conclusion of Law No. 6, which reads as follows:

''6. With respect to the tax on boats or

vessels engaged in the marine service on a com-

mercial basis under the provisions of the

amendment to the Alaska Property Tax Act

contained in Chapter 88, Session Laws of

Alaska, 1949, the intent of the Legislature was

to classify all boats or vessels of less than five

net tons registered tonnage and impose on each

a minimum tax of $20.00. The tax on boats

and vessels under Chapter 88 is valid and does

not infringe the requirements of uniformity

and equality, since it has not been shown that

such tax is not according to value or that the

classification of boats and vessels of less than

five net tons in any manner prejudices or dis-

criminates against either plaintiff or inter-

TTonrkT*
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8. The Court erred in making and entering its

Conclusion of Law No. 7, which reads as follows:

*'7. Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws

of Alaska, 1949, is valid, is not lacking in uni-

formity and equality, and does not contravene

Section 9 of the Organic Act of Alaska (37

Stat. 514, as amended, 48 USCA Sec. 78), the

Civil Rights Act (R.S. Sec. 1977, 8 USCA Sec.

41), or the Fifth or Fourteenth Amendments

to the Constitution of the United States."

9. The Court erred in entering the Judgment

and Decree on July 8, 1952, which dismisses the

complaints of plaintiff and intervenor, with costs

and disbursements and $250.00 attorney's fee to

defendant.

10. The Court erred in holding that Chapter 10

of the Session Laws of Alaska, 1949, as amended

by Chapter 88, Session Laws of Alaska, 1949, is

valid and non-discriminatory.

11. The Court erred in refusing to enter the

proposed Findings of Fact, Conclusions of Law and

Decree requested by plaintiff, which are set forth

in the record.

12. The Court erred in overruling the objections

of plaintiff and intervenor to defendant's proposed

Findings and Judgment.

Wherefore, plaintiff and intervenor pray that

the Findings of Fact and Conclusions of Law and

the Decree of the District Court of July 8, 1952,
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based thereon be set aside and the cause reversed,

and that judgment be enterd in favor of plaintiff

and intervener for the amount set forth in the Com-
plaint and the Complaint in Intervention.

Dated at Jimeau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

STIPULATION RE PRINTING OF RECORD

It is hereby stipulated and agreed by and be-

tween Faulkner, Banfield & Boochever, attorneys

for plaintiff and intervenor above named, and John

H. Dimond, Assistant Attorney General, attorney

for defendant above named, that in printing the

papers and records to be used in the hearing on

appeal in the above-entitled cause before the United

States Court of Appeals for the Ninth Circuit, the

title of the court and cause in full shall be omitted

from all papers, except on the first page of the

record, and that there shall be inserted in place of
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the title on all papers used as part of the record

the words ''Title of District Court and Cause";

also that all endorsements on all papers used as a

part of the record may be omitted, except the

Clerks 's filing marks and admissions of service.

Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Plaintiff

and Intervenor.

/s/ JOHN H. DIMOND,
Assistant Attorney General, Attorney for Defend-

ant M. P. Mullaney, Commissioner of Taxation,

" Territory of Alaska.

[Endorsed] : Filed August 26, 1952.

[Title of Court and Cause.]

No. 6531-A

APPELLANTS' STATEMENT OF POINTS
AND DESIGNATION OF PARTS OF REC-
ORD TO BE PRINTED

Come now the appellants above named and adopt

the statement of points to be relied on by appellants

filed with the Clerk of the District Court, as their

statement of points to be relieid upon in the U. S.

Court of Appeals, and pray that the whole of the

record as filed and certified be printed.
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Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

REPORTER'S TRANSCRIPT OF RECORD

Be It Remembered, that on the 23rd day of Janu-

ary, 1952, at 2:25 o'clock p.m., at Juneau, Alaska,

the above-entitled cause came on for trial before
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the Court without a jury, the Honorable George W.
Folta, United States District Judge, presiding; the

plaintiff appearing by H. L. Faulkner and H. W.
Haugland, of his attorneys; the defendant appear-

ing by J. Gerald Williams, Attorney General of

Alaska, and John H. Dimond, Assistant Attorney

General of Alaska; the intervenor appearing by

H. L. Faulkner and H. W. Haugland, of its attor-

neys;

Whereupon, the following occurred:

Mr. Faulkner: If the Court please, counsel just

served on me an answer to the complaint in inter-

vention, and [1*] I will sign it so it may be filed.

I suppose the Court has read the pleadings in this

case?

The Court: Yes. I am familiar with the plead-

ings.

Mr. Faulkner: Now, if the Court please, before

we proceed I would like to move the Court that

Mr. Haugland be admitted for the purpose of this

case, and we have an application for his admission

and a certificate from the Clerk of the Supreme

Court of the State of Washington where he has

been practicing.

The Court: Mr. Haugland will be allowed to be

associated. This is not merely to associate himself

with you in this particular case, but for admission?

Mr. Faulkner : That is all. *

The Court: Oh. He will be admitted for that

purpose.

Mr. Faulkner: They were with me in the other

case in Fairbanks. Now, if the Court please, in the

Page numbering appearing at foot of page of original Reporter's
Transcript of Record.
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complaint in this case on Page 5, Line 10, there is

a typographical omission, and it shows on its face;

the word "no" should be inserted before the word
*'provision."

The Court: On page what?

Mr. Faulkner: Page 5, Line 10. It reads: '^ there

is provision of the law for equalizing assessments."

That should be ''no provision."

The Court: The amendment will be made by

interlineation. [2]

Mr. Faulkner: Now, if the Court please, we

have a stipulation in the file, which the Court may
have read, regarding the introduction of certain

documents which were introduced in the trial of

the case at Fairbanks. I believe you have it there;

and I suppose the Court read the stipulation?

The Court: Yes; I read the stipulation.

Mr. Faulkner: So you wouldn't need that. Now,

I would like to introduce those exhibits first that

have been stipulated, and the first one is Mr. Hess'

tax return for the year 1949. If that is not there

—

(addressing Attorney Williams) I believe you have

a certified copy?

Attorney Williams: Yes; I have the certified

copy of the return filed by Mr. Hess as revised

by the assessor, Mr. Leise.

The Court: That isn't mentioned in the stipula-

tion, is it?

Mr. Faulkner: No, I don't believe it is, your

Honor. I think this is something that was stipu-

lated later. I mean we were going to introduce it,
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and Mr. Williams was going to introduce it, but

we will.

Attorney Williams: We are willing to stipulate

at this time that it come in, your Honor.

Mr. Faulkner: And that on this return, it is [3}

stipulated, that there are certain figures in lead

pencil.

Attorney Williams: In ink, aren't they?

Mr. Faulkner: I think some of them—no; lead

pencil. Are they in ink? Certain figures inserted

in ink on the typewritten return, which were in-

serted by the tax assessor.

Attorney Williams: That is correct.

Mr. Faulkner: So we will introduce this as

Plaintiff's Exhibit No.—what will it be?

The Court: No. 1.

Clerk of Court: No. 1.

Mr. Faulkner: Now, the next thing is the re-

ceipt for the payment of Mr. Hess' taxes. That is

the taxes in question in this case which are the

subject of the action. The offer is Plaintiff's Ex-

hibit No. 2, the receipt from Mr. Mullaney, the Tax

Commissioner, for payment of the taxes by Mr.

Hess in the sum of $729.80.

The Court: It may be admitted and marked

Plaintiff's Exhibit No. 2.

Attorney Williams: Is that the entire letter go-

ing in or just the receipt?

Mr. Faulkner: Both. Let me show you. This is

for the purpose of showing the payment of the

taxes under protest.

Attorney Williams: What is this attached sheet
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here? Your Honor, I was just wondering as to the

materiality of the letter itself. [4]

The Court : Letter of transmittal ?

Attorney Williams: Letter of transmittal.

Mr. Faulkner: The letter itself is in response to

the check, payment of the taxes, and shows under

protest, paid under protest, and the receipt itself

shows it was paid under protest. Nothing for the

letter except acknowledging receipt of the money.

I think it is just part of the receipt. It came along

with the receipt.

The Court: Do you object to the introduction

of the letter?

Mr. Faulkner: It came with it.

Attorney Williams: Just cluttering up the rec-

ord is all. I see no reason for putting in this letter

except that—it is immaterial, I think.

The Court: Do you claim any probative value

for this letter?

Mr. Faulkner : Not for the letter, except to show

where the receipt came from. I don^t think the

letter makes very much difference, but that is the

way I received the receipt.

The Court: The receipt is all that is apparently

relevant here.

Mr. Faulkner: We can just tear the receipt off

then.

Clerk of Court: No. 2. [5]

Mr. Faulkner : The next is the affidavit of Luther

C. Hess, which was introduced in the trial of cause

No. 6352 at Fairbanks, Fourth Division. This was

one that was stipulated. That would be Plaintiff's

TT'.vhihii-, No. what?
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Clerk of Court: 3.

The Court : It may be admitted.

Mr. Faulkner: The next is the affidavit of Mr.

Tonseth, the City Clerk of Fairbanks. This is also

being introduced by stipulation.

The Court : It may be admitted.

Mr. Faulkner: To which is attached a copy of

the tax ordinance of the City of Fairbanks and

extracts from the minutes of the council meeting,

certified, showing that the City of Fairbanks did

not levy any tax under this law. The first certifi-

cate is that they did, and then they rescinded the

order and decided to levy no tax, and these extracts

of the minutes are attached to this certificate of

Mr. Tonseth. That will be Exhibit No. —

?

Clerk of Court: 4.

Mr. Faulkner: That is by stipulation. Now,

also by stipulation, notes of the clerk up there

attached together with the affidavit of Frank Con-

way, the Clerk of the Fairbanks School District,

setting up the tax ordinance of that district and

the levy of ten mills school tax in that district;

those two. [6]

Clerk of Court: That will be 4 and 5. No. 4 will

be the affidavit of Mr. Tonseth. 5 will be the affida-

vit of Mr. Conway.

Mr. Faulkner: The next one is the affidavit of

E. A. Tonseth, dated May 12, 1950, showing the

total assessed value of all property in Fairbanks,

in the City of Fairbanks, for the year 1949, to be

$16,060,624.00 and the school budget for the Fair-
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banks School District $210,575.50. That would

be ?

Clerk of Court: 6.
\

PLAINTIFF'S EXHIBIT No. 6

District Court for the Territory of Alaska,

Division Number Four at Fairbanks

- Civil Cause No. 6352

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska ; et al..

Defendants.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

AFFIDAVIT OF E. A. TONSETH

United States of America,

Territory of Alaska—ss.

I, E. A. Tonseth, being first duly sworn, depose

and say: That I am the City Clerk of the City of

Fairbanks, Alaska, an incorporated city or munici-

pality of the first class, and that I have custody of

the city tax rolls and the records of the City of

Fairbanks and of the school budget of the Fair-

banks School District, which is an independent
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school district, comprising the City of Fairbanks, a

municipal corporation, and adjacent territory.

That the total assessed value of real and personal

property within the City of Fairbanks for the year

1949 upon which municipal taxes are levied was

$16,060,624.00.

That the total school budget of the Fairbanks

School District for the school year 1949-1950 is

$210,575.50; that is the amount payable by the

Fairbanks School District, which includes the City

of Fairbanks, and of that amount $126,000.00 is

the share of the City of Fairbanks and $84,575.50

is the share payable by the property in the Fair-

banks School District outside the City of Fairbanks,

Alaska.

/s/ E. A. TONSETH.

Subscribed and sworn to before me this 12th day

of May, 1950.

^ [Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My commission expires : June 10, 1950.

Received in evidence January 23, 1952.

I

Mr. Faulkner: We will now offer in evidence

Plaintiff's Exhibit No. 7, an affidavit of Roy P.

Mathias, the tax collector for the Fairbanks School

District, showing the total assessable property in

the Fairbanks School District outside of the City
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of Fairbanks in 1949 to be $13,532,279.00. These

are all in the stipulation, that I have put in so far.

i

PLAINTIFF'S EXHIBIT No. 7

District Court for the Territory of Alaska

Division Niunber Four at Fairbanks

Civil Cause No. 6352

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska; et al.,

Defendants,

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

AFFIDAVIT OF ROY P. MATHIAS

United States of America,

Territory of Alaska—ss.

I, the undersigned, Roy P. Mathias, being first

duly sworn, depose and say: That I am the tax

collector for the Fairbanks School District, and

have access to the records thereof and to the rec-

ords of assessment of all property within the Fair-

banks School District outside the incorporated

City of Fairbanks, Alaska. That the assessment

rolls to date show the total assessed value of real
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and personal property within the Fairbanks School

District, outside the City of Fairbanks, Alaska, to

be at this time $13,532,279.00 for the year 1949.

That this amount is the approximate total although

the assessment rolls have not been fully completed

and there will be some additions and slight adjust-

ments to be made in the assessment rolls.

/s/ ROY P. MATHIAS.

Subscribed and sworn to before me this 12th

day of May, 1950.

[Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My commission expires : June 10, 1950.

Received January 23, 1952.

P Clerk of Court: Should these former identifica-

tions and filing marks be crossed out?

Mr. Faulkner: I should think so, your Honor.

I think the Clerk up there got them badly mixed

up in their order and number. I can't quite figure

them out.

Clerk of Court: The last exhibit then is No. 7.

Mr. Faulkner: The next one we have is not

under the stipulation, but we more or less stipu-

lated that we may introduce the printed report of

the Tax Commissioner for the [7] years 1949 and

1950, and the part that I want to call the Court's

attention to in that report is Page 31, showing the
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total assessed value, declared value, of real and

personal property in the four judicial divisions for

the year 1949 to be $48,112,548.78. That is broken

down into divisions, showing separate amounts in

the separate divisions. No objection?

Attorney Williams: No objection; no.

The Court : It may be admitted.

Clerk of Court: No. 8.

Mr. Faulkner : Should I make a notation on this

to see Page 31 for your convenience?

The Court : I have it in my memorandum.

Mr. Faulkner: Next I want to introduce in be-

half of the intervenor a certificate of compliance

from the Auditor of Alaska, dated January 18, 1952,

showing the corporation was qualified to do busi-

ness.

The Court: You don't want that marked then, as

I understand it, as a plaintiff's exhibit, but as

intervenor 's?

Mr. Faulkner: Intervenor 's Exhibit No.

The Court: I think we better mark that Inter-

venor 's Exhibit 1-A.

Clerk of Court: It is so marked.

Mr. Faulkner: Then I want to introduce as

Intervenor 's Exhibit 2-A a certificate of compliance

signed by the Clerk of this Court, showing com-

pliance of Alaska Juneau. Any [8] objection?

Attorney Williams: No objection.

Clerk of Court: That will be Intervenor 's No.

2-A.

Mr. Faulkner: I next want to introduce a cer-

tified copy of the return of the Alaska Juneau
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Company on the value of its property in the First

Division outside of the incorporated cities and

school districts, certified by Mr. Mullaney to be

correct.

Attorney Williams: Was this in the other case?

Mr. Faulkner: No. I will give you a copy of

that.

Clerk of Court: Intervenor's No. 3-A.

Mr. Faulkner: Then I have here somewhere;

oh, yes. Then there is No. 4-A; I will introduce

the certified copy, certified by Mr. Mullaney, of

the taxes as assessed on the property mentioned in

Exhibit 3-A. Jerry, did I give you a copy of that?

The Court: On Exhibit 3-A?

Mr. Faulkner: On the same property. One is

the return, and the other one is the assessment.

Attorney Williams: No, I don't have a copy of

4-A.

Mr. Faulkner: Here (passing a document to

counsel).

Attorney Williams : That is the tax receipt ?

Mr. Faulkner: No. That is the tax assessor's

notice of taxation. Then the next is a tax receipt.

This next is the receipt signed by Mr. Mullaney as

Tax Commissioner, [9] for the payment of the

taxes of the Alaska Juneau Company for the year

1949 in the sum of $761.00. Any objection to that?

Attorney Williams : No.

The Court: It may be marked 5-A.

Mr. Faulkner: (Passing a document to counsel.)

The next is the certificate of Mr. C. L. Popejoy.

City Clerk of the City of Juneau, made under seal
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of his office, showing that he is the custodian of

the assessment rolls of the City of Juneau and

that the total assessment of all real and personal

property in the City of Juneau for the year 1949

was $12,756,258.00.

The Court: Is that still intervenor's?

Mr. Faulkner: Yes, that is still intervenor's.

Attorney Williams: Is that a copy?

Mr. Faulkner: Yes, that is a copy; that is the

certificate of that city clerk.

Clerk of Court: 6-A.

INTERVENOR'S EXHIBIT No. 6-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, C. L. Popejoy, being first

duly sworn, depose and say: That I am the official

City Clerk of the City of Juneau, Alaska, an in-

corporated municipality, and as such clerk I have

in my custody and possession the official records

of the City including the official assessment rolls of

all real and personal property within the corporate

limits of the city for the year 1949.

That the total value of all assessable real and

personal property within the City for the year

1949 upon which taxes were levied and assessed

as shown by the official assessment rolls of the

city was $12,756,258.00.
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Witness my hand and the official seal of the City

of Juneau, Alaska this 14th day of January, 1952.

/s/ C. L. POPEJOY,
City Clerk.

Subscribed and sworn to before me at Juneau

this 14th day of January, 1952.

[Seal] /s/ R. BOOCHEYER,
Notary Public for Alaska.

My commission expires Nov. 7, 1955.

Received in evidence January 23, 1952.

Mr. Faulkner: Next is the affidavit of Mrs.

Livie—no; pardon me. Next is the affidavit of

C. L. Popejoy with extracts of the minutes of the

Juneau Council meeting January 9, 1950. In the

affidavit it states that. This affidavit has attached

to it a certified copy of the tax ordinance of the

City of Juneau and a certified copy of the extract

of the meeting of the Council of Juneau fixing the

rate of tax levy [10] for the year 1949, certified by

Mr. Popejoy and sworn to by him. That is by

stipulation.

The Court: That may be admitted as Interven-

or's Exhibit 7-A.

Mr. Faulkner: The next is the affidavit of Mrs.

Daniel D. Livie, showing the setting up, a certified

copy of the tax ordinance to the Juneau School

District, and with an extract of the minutes of the

meeting of the Council fixing the taxes for the
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year 1949 at seven mills. That is by stipulation

also. That affidavit was dated January 9, 1950.

Attorney Williams: Mr. Faulkner, is that the

one that we had the discrepancy on?

Mr. Faulkner: Yes. The next exhibit

Attorney Williams : Takes care of that ?

Mr. Faulkner: The next exhibit explains it.

Clerk of Court : That will be 8-A.

Mr. Faulkner: The evidence in this case is prac-

tically all by these documents except two or three

minutes of Mr. Williams' testimony. Next is the

supplemental affidavit of Mrs. Livie, dated May
4, 1950, in which she states that the taxes actually

levied by the Juneau School District, instead of

being seven mills as mentioned in her first affidavit,

were actually ten mills. That is covered by stipua-

tion.

Clerk of Court: That will be 9-A. [11]

Mr. Faulkner: In order not to take time of the

Court to read all of these long documents, because

we have summarized the provisions of the ordinance

in the former case and in the printed record, and

then I have written a memorandum for the Court

in which I set up the same summarization, which

will be more convenient so the Court won't have

to read them all. Next is the affidavit of A. J.

Balog, City Clerk of Douglas, with attached copy

of the tax ordinance of the City of Douglas and a

certified copy of extracts from the minutes of the

council meeting fixing the taxes for the year 1949

at fifteen mills, allowing a discount of two per

cent. That is all they make.
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Clerk of Court: That will be No. 10-A.

Mr. Faulkner: Next is the affidavit of Celia E.

Wellington, the Clerk of the Douglas School Dis-

trict Board, with a copy of the Ordinance No. 2

of the Douglas School District and an extract from

the minutes of the meeting of that School District,

showing that the tax on that property in the Doug-

las School District for the year 1949 was ten mills.

Clerk of Court: Intervenor's No. 11-A.

Mr. Faulkner: Now, the next we have is the

deposition of Mr. J. A. Williams, which I want to

introduce in this case. I don't know whether the

Court wants to hear it read or not. [12]

The Court : Well, I suppose I will have to exam-

ine all these documents anyway, so I might as well

read it myself.

Mr. Faulkner: Yes. I might call the Court's

attention to the fact that attached to this deposi-

tion there are various tax statements and tax

returns and tax receipts, and one of the things I

want to call the Court's attention to especially was

the tax statement of the Juneau School District

for the year 1949 which does not state that any

portion of the tax levied is the territorial tax. That

is one of the purposes of introducing that. That is

on the notice there. It is on the receipt for the

payment of $20,081.50 and various other amounts

to the Juneau School District. I want to call the

Court's attention to that in connection with the

affidavit of Mrs. Livie, which I will comment on

later on, and the Court is going to have to look over

this anyway so there is no use to read it. Now, I
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don't know whether—in Fairbanks this deposition

was introduced as an exhibit—but I don't know
that it would be, strictly speaking, an exhibit. It is

testimony, isn't it? It is immaterial to us, but I

see it is marked here Exhibit No. 1.

The Court: Well, it is not the practice to mark

them as exhibits.

Mr. Faulkner : No. It is a deposition.

Clerk of Court: This won't be an exhibit then?

The Court: No. It will be a part of the [13]

testimony of the case.

Clerk of Court: I will give that to the Court

then so I don't mix it with the exhibits.

DEPOSITION OF J. A. WILLIAMS
of Juneau, Alaska

Direct Interrogatories Propounded By Intervenor

and Plaintiff to J. A. Williams a Witness for

Intervenor and Plaintiff.

Interrogatory No. 1

Q. Please state your name and address and

occupation.

A. J. A. Williams, General Manager, Alaska

Juneau Gold Mining Company, Juneau, Alaska.

Interrogatory No. 2

Q. If you have stated that you are General

Manager of the Alaska Juneau Gold Mining Com-

pany's operations in the Territory, please state

where these operations are carried on and in what

business the company is engaged.

A. Gold mining and milling operations at

.Tnnpan. First Judicial Division, Alaska.
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(Deposition of J. A. Williams.)

Interrogatory No. 3

Q. Does the Alaska Juneau Gold Mining Cona-

pany, the intervenor, own real and personal prop-

erty in the Territory of Alaska, and if so in which

Judicial Division and in which taxing units ?

A. Yes; in the First Judicial Division, in the

cities of [14] Juneau and Douglas and in the

Juneau and Douglas Independent School Districts

and in the territory outside those units.

Interrogatory No. 4

Q. State generally the nature of the real and

personal property owned by the Alaska Juneau

Gold Mining Company.

A. Lode mining claims and other real property,

buildings, machinery, boats and watercraft, sup-

plies, docks, transmission lines and mining and

milling equipment, and power plants.

Interrogatory No. 5

Q. Have various taxing units in the Territory

of Alaska levied real and personal property taxes

on the property of Intervenor for the year 1949?

If so, state which taxing units have levied these

taxes.

A. Yes, the cities of Juneau and Douglas, the

Juneau and Douglas Independent School Districts

and the Territory itself.

Interrogatory No. 6

Q. Did the Intervenor make a return to the

Defendant Tax Commissioner of real and personal

property owned by it during the year 1949 in the
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(Deposition of J. A. Williams.)

Territory of Alaska outside of incorporated cities

and school districts? A. Yes. [15]

Interrogatory No. 7

Q. Where is that property situated, and of

what does it generally consist?

A. In the First Judicial Division, Alaska, and

consists of mining claims, power plants, trans-

mission lines, buildings and personal property.

Interrogatory No. 8

Q. Was the return made by the Intervenor

made under protest as alleged in the Complaint in

Intervention ? A. Yes.

Interrogatory No. 9

Q. Did you receive from the office of the Assessor

in Division No. 1, Alaska, a notice of assessment

of this property in the Territory outside of incor-

porated cities and school districts? A. Yes.

Interrogatory No. 10

Q. If your answer to the last interrogatory is

in the affirmative, please attach to the deposition

and make a part hereof, such notices of assessment

(marked Exhibit A) as the company received.

A. Attached and marked Exhibit A.

Interrogatory No. 11

Q. Has any part of the tax mentioned in that

notice of assessment been paid? A. No. [16]^

Interrogatory No. 12

Q. Were any taxes levied in the year 1949 on
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(Deposition of J. A. Williams.)

the property of the Intervenor situated within the

City of Juneau, Alaska I A. Yes.

' Interrogatory No. 13

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

B) upon which taxes were levied and assessed in

the year 1949 by the City of Juneau.

A. Attached and marked Exhibit B.

Interrgatory No. 14

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit C)

all assessment notices, tax statements and receipts

for taxes levied on the company's property within

the City of Juneau, Alaska, for the year 1949?

A. Attached and marked Exhibit C.

Interrogatory No. 15

Q. Have these taxes been paid to the City of

Juneau by the Intervenor ? A. Yes.

Interrogatory No. 16

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated within the

City of Douglas, [17] Alaska? A. Yes.

Interrogatory No. 17

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit
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D) upon which taxes were levied and assessed in

the year 1949 by the City of Douglas?

A. Attached and marked Exhibit D.

Interrogatory No. 18

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit

E) all assessment notices, tax statements and re-

ceipts for taxes levied on the company's property

within the City of Douglas, Alaska, for the year

1949?

A. Attached and marked Exhibit E.

Interrogatory No. 19

Q. Have these taxes been paid to the City of

Douglas by the Intervenor? A. Yes.

Interrogatory No. 20

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated within the

Juneau Independent School District?

A. Yes. [18]

Interrogatory No. 21

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

F) upon which taxes were levied and assessed in the

year 1949 by the Juneau Independent School Dis-

trict? A. Attached and marked Exhibit F.

Interrogatory No. 22

Q. Will you please attach to these interroga-
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tories and make a part hereof (marked Exhibit

G) all assessment notices, tax statements and re-

ceipts for taxes levied on the company's property

within the Juneau Independent School District?

A. Attached and marked Exhibit G.

Interrogatory No. 23

Q. Have these taxes been paid to the Juneau

Independent School District? A. Yes.

Interrogatory No. 24

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated v^ithin the

Douglas Independent School District?

A. Yes. [19]

Interrogatory No. 25

Q. If your ansv^er to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

H) upon which taxes were levied and assessed in

the year 1949 by the Douglas Independent School

District ?

A. Attached and marked Exhibit H.

Interrogatory No. 26

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit I)

all assessment notices, tax statements and receipts

for taxes levied on the company's property within

the Douglas Independent School District ?

A. Attached and marked Exhibit I.
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Interrogatory No. 27

Q. Have these taxes been paid to the Douglas

Independent School District*? A. Yes.

Interrogatory No. 28

Q. Have all the taxes which were levied and

assessed against the City of Juneau, City of Doug-

las, Juneau Independent School District and the

Douglas Independent School District been paid in

full by the Intervenor for the year 1949?

A. Yes. [20]

Interrogatory No. 29

Q. At what rate or rates were the taxes levied

by the cities of Juneau and Douglas and the Juneau

and Douglas Independent School Districts'?

A. City of Jiuieau 20 mills; Douglas 15 mills;

Juneau Independent School District 10 mills;

Douglas Independent School District 10 mills; all

less 2% discount for cash.

Interrogatory No. 30

Q. Did each of these taxing units, that is, the

two cities and the two Independent School Dis-

tricts, above mentioned, allow a 2% discount for

cash payment? A. Yes.

Interrogatory No. 31

Q. In addition to the taxes levied and assessed,

as hereinabove mentioned in the preceding questions

and answers, were there taxes levied on certain

boats and watercraft of the Intervenor, Alaska
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Juneau Gold Mining Company, during the year

1949? A. Yes.

Interrogatory No. 32

Q. If you have answered the last interrogatory

in the affirmative, please state what taxing unit

levied the taxes on the vessels and watercraft.

A. Juneau Independent School District. [21]

Interrogatory No. 33

Q. Do you have a statement from the Juneau

Independent School District showing the levy of

these taxes with a statement of the different water-

craft, the tonnage and the values placed on these

various watercraft, and if so, will you please attach

it to the deposition (marked Exhibit J) and make

it a part hereof.

A. Attached and marked Exhibit J.

Interrogatory No. 34

Q. Are any of the mining claims, either patented

or unpatented, belonging to the Intervenor which

have been assessed for tax purposes, and against

which taxes have been levied by any of the taxing

units mentioned in previous interrogatories, includ-

ing the Territory of Alaska, being operated, or are

any of them producing anything at the present

time, or have they been so operating or producing

at any time during 1949 ? A. No.

Interrogatory No. 35

Q. Are any of the unpatented mining claims
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which are described in the assessment notice of the
!

Territory of Alaska, sent you by the Tax Assessor,
;

improved in any way ?

A. Our unpatented claims which come under the

School District tax rather than the Territorial j

property tax are nearly all unimproved; however,
"

two or three claims have exploratory tunnels done

for assessment work. [22]

Interrogatory No. 36

Q. If any of them are so improved, are the

improvements at the present time of any value or

have they become useless?

A. Improvements where made are of no value

except that they have served for assessment work.

Interrogatory No. 37

Q. Has demand been made upon the Intervenor

for the payment of taxes levied and assessed by the

Territory of Alaska for the year 1949 ?

A. Yes.

Interrogatory No. 38

Q. How long is it since the Alaska Juneau

Gold Mining Company operated its mine and mill

in Juneau; in other words, how long has the prop-

erty been closed? A. Exactly six years.

(The signature of the witness and the cer-

tificate of the Notary Public appear on the

original deposition on file in the case. As re-

flected in the Notary's certificate, the date of

taking of the deposition was April 6, 1950.)

(Deposition concluded.)
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Mr. Faulkner: Now, our next offer is another

certificate of C. L. Popejoy, showing that the total

taxable property in the City of Juneau for the

year 1949

Mr. Haugland: I think you introduced that as

No. 6-A. [23]

The Clerk: 6-A is an affidavit of C. L. Popejoy,

dated January 9, 1950 ; no ; no, that is No. 7. C. L.

Popejoy, dated January 14, 1952, is No. 6.

Mr. Faulkner: I got it out of order. Then the

next is the certificate of Robert Druxman, the tax

assessor and collector of the Juneau School District,

showing that he has custody of the assessment rolls

and that the total assessed value of the property,

real and personal, in the Juneau Independent

School District for the year 1949, was $4,866,096.

The Clerk : That will be 12-A.

INTERVENOR'S EXHIBIT No. 12-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, Robert N. Druxman, being

first duly sworn, depose and say: That I am the

official assessor for the Juneau Independent School

District, Alaska, and I reside within the District.

That as such assessor I have in my official custody

and possession the assessment rolls of all real and

personal property within the Juneau Independent

School District for the year 1949.
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That the total value of all assessable real and

personal property within the District for the year

1949 upon which taxes were levied, as shown by

the official tax assessment rolls was $4,866,096.00.

This refers to the property within the District out-

side the incorporated city of Juneau and does not

include the property within the corporate limits of

the city.

Witness my hand and the seal of the Juneau In-

dependent School District at Juneau, Alaska, this

14th day of January, 1952.

[Seal] /s/ ROBERT N. DRUXMAN,
Assessor.

Subscribed and sworn to before me this 14th day

of January, 1952.

/s/ MARGUERITE P. SHAW,
Notary Public for Alaska.

My commission expires May 9, 1954.

Received in evidence January 23, 1952.

Mr. Faulkner: The next one is a certificate ofI

B. W. Boeke, City Clerk and Treasurer of the Cityl

of Anchorage, containing a certified copy of al

resolution of the Anchorage City Council and ex-|

tracts from the minutes of the council meeting,,

showing the total assessed real and personal prop-

erty in the City of Anchorage for the year 1949 to|

be $31,572,225.
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Attorney Williams : Well, what is this certifi-

cate now that we have?

Mr. Faulkner: That is the certificate of the

Clerk.

Attorney Williams: Is this one that we had in

the case in Fairbanks?

Mr. Faulkner : No. This is the same type of cer-

tificate that we had there relating to Fairbanks, and

I am now covering Juneau, Anchorage and Ketchi-

kan with the same type of certificate. The purpose

of that is to show the amount of [24] assessable

property within a few of the cities as compared

with the total amount in the territory outside.

The Court: This is now plaintiff's?

Mr. Faulkner: No. It is intervenor's.

The Court: Still intervenor's?

Mr. Faulkner: Well, we might as well carry it

along as intervenor's. It applies to both.

Attorney Williams: Well, may it please the

Court, I can't see the purpose of this now. I have

not made any objection to the introduction of any

certificates that would have to do with the amount

of taxable property at Fairbanks or the Fairbanks

School District or where the plaintiff has his prop-

erty, or in Juneau or the Juneau Independent

School District where intervenor has its property,

but now, if we start putting in evidence of how

much taxable property there is in Anchorage, why
then I suppose it would be logical to put in how

much there is in Fairbanks and how much there is

over in Seldovia and how much there is over in

Hoonah.
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Mr. Faulkner: Well, it would, I think, with

this kind of a case, but we haven't covered the

whole Territory. We are just picking out those that

were available, and it is to illustrate to the Court

how much taxable property is actually exempt

under this act from this tax.

Attorney Williams: Well, I don't think it shows

that. [25]

Mr. Faulkner: We had it in the other case, and

the Fairbanks School District. Those were all that

were available at the time. Now we have Juneau

and Juneau School District, and I have here to offer

Anchorage and Ketchikan ; that is all.

The Court: Well, you feel it is necessary to an

understanding of the case or a presentation of

your theory?

Mr. Faulkner: A presentation of our theory of

the case and the defects in the law.

The Court: It may be admitted.

Attorney Williams: Well, your Honor, now for

a point of information—is this coming in under

our stipulation?

Mr. Faulkner: No; no. It is coming in under

Rule 44 of the Rules of Civil Procedure—I mean

the certificate is—and subject of course to the

ruling of the Court as to its admissibility and

the reason I have given for its admissibility.

Attorney Williams: We have had no chance to

examine the man who gave this certificate, your

Honor.
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The Court: Do you want to object to if?

Attorney Williams : Yes. I object to it as imma-

terial.

Mr. Faulkner : I think that the Court is familiar

with Rule 44. A certificate of—any official having

custody of public records and the seal may give

a certificate which is admissible in evidence. I

didn't bring up my rules with [26] me, but it is

very plain, and this is such a certificate under

the seal of the City of Anchorage, signed by the

City Clerk, stating that he has custody of these

records.

The Court: Well, I was going to remark that

it will be received anyhow, subject to the objection

at the most. Do you have any other objection to it

than that? As I take it, your objection was that

it is not properly authenticated, is it not?

Attorney Williams: My objection is that it is

immaterial, your Honor. At least I can't see its

materiality at the present time.

Mr. Faulkner: Well, I stated the purpose of it,

and I think it is a legitimate purpose, as it was in

Fairbanks, to put what evidence we had in there.

We had the evidence of the City of Fairbanks and

the Fairbanks School District, and we had the tax

assessor there at the time so he gave us the figures

for the Fourth Division. Now those figures have

been revised by Mr. Mullaney 's report, and I want

two or three other cities to show in comparison,

to show several times as much assessable property

in the cities of Juneau and Ketchikan as there is

in the whole of the First Division outside of those
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cities. And in Anchorage alone there is almost

twice as much assessable property in the city as

there is in the whole of the Third Division.

The Court: Well, it may be admitted. If the

Court [27] finds it to be immaterial, of course it

won't consider it.

Mr. Faulkner : That will be No. 13-A.

INTERVENOR'S EXHIBIT No. 13-A

Certificate

I, B. W. Boeke, City Clerk-Treasurer of the

City of Anchorage, Alaska, keeper and custodian

of the minutes of the Council meetings of said

City, hereby certify that the following extract is

a true, full, and correct copy of the proceedings

therein described according to said official copy:

"Minutes of the Recessed Meeting of November

30, 1949, of the City Council Held on December 7,

1949, at 8:00 P.M.

''The meeting was called to order by Mayor

Loussac and the following Councilmen reported

present: Barber, Krause, Peterson, Rozell, Setch-

field. Absent: Davis.
* * *

''After further discussion of the General fund

budget it was moved by Peterson and seconded by

Setchfield that the following resolve be adopted:

All voted in the affirmative.

Resolve

Whereas, under the provisions of Section 504.1,
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Chapter 8, Anchorage General Code, it is the duty

of the City Council to annually establish a mill

rate to be charged against all taxable real and

personal property within the Corporate limits of

the City of Anchorage, and

Whereas, it is also the duty of the City Council

to accept and approve a fiscal budget of the calendar

year 1950, and

Whereas, the total value of all assessable real

and personal property within the City of Anchorage

is in the sum of $31,572,225.00 and

Whereas, the budget of the City of Anchorage

is in the sum of $1,337,458.00, and

Whereas, the Council has determined that all tax-

able property in the City of Anchorage must be

taxed at the rate of twenty-one (21) mills per

dollar value to fianance said budget and fund

certain portions of existing capital deficits,

Now Therefore Be It resolved by the Council as

follows

:

Be It Resolved that the proposed budget of all

fiscal expenditures of the calendar year 1950 be,

and the same hereby is approved, in the sum of

$1,337,458.00, be it further

Resolved that the millage rate upon all taxable

property, for taxation purposes, be and the same

hereby is established, at twenty-one (21) mills per

dollar of taxable value."

Vol. 7 Page 273.
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Witness my hand and the seal of the City of

Anchorage this 19th day of January, 1952.

[Seal] /s/ B. W. BOEKE,
City Clerk-Treasurer.

Received in evidence January 23, 1952.

The Court : I thought 13-A was the certificate of

Druxman.

Mr. Faulkner: I have it marked 12-A, may it

please the Court.

The Court : I have got 12 as being the deposition

of Williams.

The Clerk: That wasn't marked. That wasn't

an exhibit.

The Court: Oh. That is right.

Mr. Faulkner: The next one is the certificate of

Bertha McKay, City Clerk of Ketchikan, showing

the total assessable property within the City of

Ketchikan for the calendar year 1949 to be $15,-

549,945.

Attorney Williams: I would like again to object

to the introduction of this as being immaterial, your

Honor.

The Court: It won't be considered if it is im-

material. It may be admitted.

Mr. Faulkner: Now I want to call Mr. Wil-

liams

The Clerk: That is 14-A.

Mr. Faulkner: for about three questions.
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Attorney Williams : Do you have a copy of 14-A

for me, Mr Faulkner?

Mr. Faulkner: I just got that one and didn't

have [28] time to make a copy of it.

INTERVENOR'S EXHIBIT No. 14-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, Bertha McKay, being first

duly sworn, depose and say:

That I am Clerk of the City of Ketchikan,

Alaska, a mimicipal corporation and as such I

am the custodian and keeper of the official records

of the City including the journal and all proceed-

ings of the Common Council.

That the total value of real and personal property

within the City of Ketchikan, Alaska, as assessed

by the Assessor and accepted by the Common
Council, and on which municipal taxes were levied

for the calendar year 1949 was $15,549,945.00.

That taxes were levied by the Common Council

on the real and personal property within the

boundaries of the incorporated City of Ketchikan

for the year 1949 at the rate of twenty (20) mills

on the dollar.

That I have in my custody as City Clerk, the

tax rolls and assessment rolls of the City for the

year 1949.
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Witness my hand and the official seal of the City

of Ketchikan, this 18th day of January, 1952.

[Seal] /s/ BERTHA McKAY,
City Clerk.

Subscribed and sworn to before me this 18th day

of January, 1952.

[Seal] /s/ MILDRED I. HENRIKSON,
Notary Public for Alaska.

My commission expires Dec. 15, 1954.

Received in evidence January 23, 1952.

J. A. WILLIAMS
called as a witness on behalf of the intervenor,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Faulkner

:

Q. Mr. Williams, will you state your name and

occupation ?

A. My name is J. A. Williams, and I am Gen-

eral Manager of the Alaska Juneau Gold Mining

Company.

Q. That is the intervenor here? A. Yes.

Q. Now, Mr. Williams, the tax returns that

have been introduced here of the Alaska Juneau

Company show a certain property in the territory

outside of the cities and school districts; is that

right ? A. Yes.
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Q. Now, among those properties is there a prop-

erty at Annex Creek"?

A. Yes. We have a power plant there.

Q. And that has been assessed?

A. Yes.

Q. As shown on the tax returns here.

Mr. Faulkner: Now, we introduce in evidence,

your Honor please, a certified copy of the tax re-

turn and the assessment. [29]

Q. Now, Mr. Williams, do you have any school

at Annex Creek?

A. No ; there is no school there.

Q. Do you have any territorial facilities of any

kind? A. No.

Q. Do you have any roads to Annex Creek?

A. No. Annex Creek is quite isolated.

Q. And how far is it from Juneau?

A. Well, it is about, oh, it is in the neighborhood

of twenty miles.

Q. That is over the mountains?

A. Over the mountains. By boat it is about

thirty miles.

Q. What access do you have to it? How do

you travel back and forth?

A. Well, we have a boat that goes out about

every two weeks.

Q. And you keep a crew out there ?

A. Yes. We have three operators out there.

Q. Now, do you pay any taxes on that property

;

I mean outside of these that you have paid under

protest ?
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A. Well, we pay a license fee to the Department

of Agriculture.

Q. Well, first, do you pay a license fee to the

Territory direct, a business license, under the busi-

ness license law? A. Yes.

Q. Do you pay any tax in addition to that ? [30]

A. Well, that license fee.

Q. Yes. But I mean, then what other taxes do

you pay on that property aside from these that

you paid under protest ?

A. I believe that is all.

Q. I mean, to any other agency do you pay any

taxes I

A. Well, we pay under the joint final permit.

We have a permit for our Salmon Creek and Annex

Creek properties.

Q. That is a permit from the Departments of

Agriculture and Interior?

A. Yes; that is right.

Q. Do you pay a license fee on those?

A. Yes, we do.

Q. Do you pay that annually?

A. Annually.

Q. And what is the amount paid on the Annex

Creek power plant, the amount of the license paid

annually? A. It is about $3,240.00.

Q. That is paid every year?

A. That is right.

Q. Now, you have there a receipt for the pay-

ment for the year 1949? A. Yes.

Attorney Williams : If the Court please, I would
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like to interpose an objection to any testimony as

to what they are paying to the Department of Agri-

culture, unless [31] counsel can show how it is ma-

terial to the issues of this case.

Mr. Faulkner: Yes, I can. The payment, the

witness will testify that the total payment, and the

law will take it up from there on, and the law

shows that this payment that we make upon this

Annex Creek power plant is paid to the Forest

Service, as the receipt will show. The law requires

the Forest Service to turn over to the Territory

twenty-five per cent of it.

Attorney Williams: Which law is that? Chap-

ter 10?

Mr. Faulkner: No. That is Section 500 of Title

16 of the United States Code. I have it here. And
the receipts of the Department of Agriculture and

the Forest Service in Alaska, I think the Court

well knows, all go that way. Twenty-five per cent

goes back to the Territory, and an additional ten

per cent goes back to the Forest Service or is re-

tained by the Forest Service to be spent in the

Territory on roads. Now, the purpose of this

testimony is to get Mr. Williams' answer that the

property owners outside of the cities and incor-

porated school districts pay no taxes to the Terri-

tory and receive benefits for which those inside

those districts pay taxes. That is the purpose of it.

The Court: Do you still object?

Attorney Williams : Well, now, is it to show that
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all taxpayers outside or that some corporate tax-

payers do?

Mr. Faulkner: No. The litigant here; the one

we [32] are dealing with; the one that is making

the complaint and whose complaint you answered.

Attorney Williams: I still think it is a little

remote, your Honor.

Mr. Faulkner: I don't think it is.

The Court: It will be admitted.

Q. (By Mr. Faulkner) : Do you have the re-

ceipt there for the payment of 1949?

A. Yes, I have.

Mr. Faulkner: I want to introduce that as in-

tervenor's exhibit—whatever the number is.

The Court: 15-A.

INTERVENOR'S EXHIBIT No. 15-A

Form 861

(Revised Feb. 1942)

U. S. Department of Agriculture

Forest Service

Statement

(Read instructions on reverse)

(Date) : 12/1/48.

(Place of issue) : Juneau, Alaska.

Draw remittance payable to the Treasurer of the

United States and mail with this form in

enclosed envelope to

Regional Fiscal Agent, Forest Service, Juneau,

Alaska.
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Alaska Gastineau Mining Company,

c/o Alaska Jmieau Gold Mining Co.,

Juneau, Alaska.

Period or Payment Number: Full.

Kind of Permit, Use, Sale Agreement, Etc. : Water

Power. Annex Creek Plant Calendar Year 1949.

Case Date: 5/13/15.

Amount: $3,240.00.

Total $

This is your receipt.

Disapproved for cattle sheep and

(Statement No.) : 373.

(Contract number and date) : AlOfs-234 5/13/15.

(Unit) : Tongass (A).

[Stamped]: Received Payment Dec. 30, 1948,

Regional Fiscal Agent Forest Serv-

ice, Juneau, Alaska.

Received in evidence January 23, 1952.

The Clerk: 15-A is the next number. But this

billhead'?

Mr. Faulkner : Just to keep it together.

The Clerk: I will turn it over on the other side.

Mr. Faulkner: I brought up the section of the

Code here showing the payment. Section 500 refers

to state. It goes to the state. But state has been

held to include territory in that respect, that is, with
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reference to the twenty-five per cent. And ten per

cent refers specifically to territories.

The Court: What is that citation again"?

Mr. Faulkner: It is 16 United States Code an-

notated, [33] Section 500 and 501, and you will find

them amended in the Pocket Part and, if the

Court—the way it reads is: ''Twenty-five per cen-

tum of all money received during any fiscal year

from each national forest shall be paid, at the end

of such year, by the Secretary of the Treasury to

the State in which such national forest is situated,

to be expended as the State legislature may pre-

scribe for the benefit of the public schools and

public roads of the county or counties in which

such national forest is situated: Provided, That

when any national forest is in more than one State
'

'

it is prorated. Then that has been held to include

the territory and, if there is any doubt that it does,

I will call Mr. Huff of the Forest Service, but I

think we can stipulate that they do, and here is the

Forest Service receipt, and here is the law.

Attorney Williams: Do you mean you want me

to stipulate that a certain portion of this went into

the Alaska Fund"? I can't do that because I haven't

the knowledge of it.

Mr. Faulkner: Well, if you don't want to take

my word for it, I will call Mr. Huff.

AttorneyWilliams : Well, if you want me to take

your word for it, if you will give this Court your

assurance that twenty-five per cent of this $3,240.00

did go into the Alaska Fund
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Mr. Faulkner: Yes.

Attorney Williams : that is good enough for

me. [34]

Mr. Faulkner : Yes. I have seen the letters each

year.

Attorney Williams: Well, I mean I personally

have no knowledge of it.

Mr. Faulkner: I can assure the Court that they

have and, if you want any firsthand information

on it, we can bring up

Attorney Williams: Does the witness have that

knowledge %

Mr. Faulkner: Well, I don't know how much he

knows about it.

A. Well, I don't know very much about it.

Mr. Faulkner: I don't think he has seen the

letters but I have, copies of the letters sent every

year. To explain to the Court, one power plant is

located at Salmon Creek and that is not in the

Forest Service so that money is not treated in that

way. The license fee there is larger than it is at

Annex Creek. That money doesn't go into the

Forest Service; but Annex Creek, being in the

Forest Service, it is paid directly to the Forest

Service. They turn over twenty-five per cent to

the Territory every year. That is the way it goes.

And then the next section of the law reads that

another ten per cent is used by the Forest Service

within the state or territory where the national

forest is. That one does use the word "territory,"

and that is Section 500 and 501 of [35] Title 16.
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Attorney Williams: Well, now, I am most con-

fused, your Honor. I don't know whether this is

part of the evidence in the case, or whether it is

part of the argument, or just where we are.

Mr. Faulkner: Well, I was explaining the evi-

dence, the evidence that has gone in.

Attorney Williams: Well, the witness says he

doesn't know anything about it.

The Court: This is something aside from the

witness, as I understand it.

Mr. Faulkner: I was talking about the law,

what the law required.

The Court: Well, he is just merely stating what

the distribution of it is under the law applicable

to Alaska. In other words, he is making a state-

ment as to the operations of law and, if you don't

dispute that, we can dispense with calling another

witness.

Attorney Williams: If Mr. Faulkner wants to

take the stand and testify that twenty-five per cent

of this $3,240.00 went into the Alaska Fund, then

I am satisfied.

The Court: Well, you won't take his statement

except under oath?

Attorney Williams: Oh, no, no, I don't mean to

say that, your Honor. [36]

The Court: Well, you said it.

Attorney Williams : I didn't mean to imply that,

but I mean I would like to keep the record straight

so that it is either evidence or it isn't evidence.

The Court: After all he is an officer of the
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Court and subject to the discipline of the Court

and incurs all the penalties of contempt at least,

and, if he makes that statement, unless you have

some reason to disagree with it, why you might as

well stipulate.

Attorney Williams: I can't stipulate that it is

right, your Honor. I mean, if he wants to testify

that it is true

The Court: Well, don't you want to accept his

statement that that is the way that the fee, monies,

are distributed?

Attorney Williams: I am willing to accept his

statement that that is the law and that is the way
it should be distributed.

Mr. Faulkner: The only thing I can state is

that I have been to the Forest Service and examined

their records and spent considerable time with Mr.

Heintzleman and Mr. Huff, who handles it, and

they have letters there each year transmitting twen-

ty-five per cent of these monies received to the

Territory.

Attorney Williams: I mean this is all—this hits

us [37] with surprise, your Honor. We haven't

been advised of this, and all through this trial in

Fairbanks and never before did this come in. We
signed a stipulation that these papers that were

introduced in the Fairbanks trial could come in

here, but I didn't know that we were going to have

a lot of extraneous matter or I wouldn't have signed

this stipulation and started a trial de novo, so to

speak.
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The Court: You don't mean to say he is depart-

ing from the stipulation?

Mr. Faulkner: I am not.

The Court : I thought his remarks indicated you

were departing from the stipulation.

Mr. Faulkner: No. We didn't have the answer

until this minute.

Attorney Williams: I am trying to raise the

question if this is a correct method of getting it

before the Court.

The Court: It isn't whether it is correct or not.

You can weigh the strict correctness of it. If you

object, that will compel the calling of a witness.

Attorney Williams: Unless I can have time to

examine these—I don't know what is coming next,

your Honor. It isn't that I don't trust Mr. Faulk-

ner, but I am not going to have a chance to cross-

examine Mr. Faulkner on these figures. [38]

Mr. Faulkner : I will call Mr. Huff.

The Court: If you insist that he call somebody

else or you don't want to accept his statement, he

will have to call a witness.

Mr. Faulkner: The only thing there is that the

law says state, and it has been construed to be

territory. Whether it is construed that way or not,

that is what they actually do; they turn it over to

the Territory.

The Court: That would be at least an adminis-

trative construction.

Attorney Williams: Is that twenty-five or ten?

Mr. Faulkner: Twenty-five to the Territory and
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ten per cent spent by the Forest Service in the area

or forest reserve where the money is earned. One

says twenty-five per cent to the state, and another

section ten per cent, not what is left, but ten per

cent of the whole goes for trails and roads.

Attorney Williams : Who spends that ?

Mr. Faulkner: The Forest Service. But it must

be spent in the Territory, not only that but in the

Forest reserve where

Attorney Williams: It is your contention twen-

ty-five per cent goes into the Alaska Fund?

Mr. Faulkner: Whatever the fund is that they

use it for. I suppose the Alaska Fund. [39]

Attorney Williams: And that the Federal Gov-

ernment spends another ten per cent of that for

trails within the Territory some place?

Mr. Faulkner : And the evidence shows that they

never spend any of that up in the vicinity of Annex

Creek.

The Court: Is that a counterpart of our Alaska

Fund for Indigents'?

Mr. Faulkner: I think so.

The Court: Why wouldn't it be in Title 48 in-

stead of 16.

Mr. Faulkner: 16 is Conservation. I couldn't

find it in 48.

The Court: I thought, according to my recollec-

tion, it was in 48.

Mr. Faulkner: I couldn't find it; and I found

it in 16. Mr. Heintzleman and Mr. Huff said that

is where it was.
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The Court: Wouldn't it be in the Alaska Com-

piled Laws?

Mr. Faulkner: I don't think it is in there.

The Court: It certainly used to be.

Mr. Faulkner: I know that twenty-five per cent

is returned.

The Court : I thought we might find the counter-

part of that in the Alaska Compiled Laws or

Title 48. Then there would be no question about

its distribution among the territories. [40]

Mr. Faulkner: I looked in there. I might have

been too hasty, and Mr. Huff looked, and I went

up and checked their records.

The Court: It seems to me it is under the sub-

ject of Roads and Trails of Title 48.

Mr. Faulkner: It might be, but anyway it is in

Title 16. Now, should I call Mr. Huff? Are you

willing to admit that twenty-five per cent goes to

the Territory? There is the law and the testimony

of what is paid. The only thing is whether it goes

to both state and the territory, whether state in-

cludes territory.

Attorney Williams: Well, after the difficulty I

had with the Supreme Court on whether or not the

words "state" and "territory" are synonymous, Mr.

Faulkner, I am a little confused.

Mr. Faulkner: Well, it isn't a question of what

it means. It is a question of what they do with the

money, what they actually do with it, what they

have been doing with it for all these years. It

might be that I overlooked
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The Court: Well, it says here: "All moneys de-

rived from and collected for occupation or trade

licenses, outside of the incorporated towns in the

Territory of Alaska, shall be deposited in the Treas-

ury Department of the United States, there to

remain as a separate and distinct fund, to be [41]

known as the Alaska fund, and to be wholly de-

voted to the purposes hereinafter stated in the

Territory of Alaska. Twenty-five per centum of

said fund, or so much thereof as may be necessary,

shall be devoted to the establishment and mainte-

nance of public schools in said Territory; 10 per

centum of said fund shall be, and is hereby, appro-

priated and authorized to be expended for the relief

of persons in Alaska who are indigent and incapaci-

tated through," and so on and so forth; "and all

the residue of said fund shall be devoted to the

construction and maintenance of wagon roads,

bridges, and trails in said Territory."

Mr. Faulkner: I think that is a different sec-

tion. That is one where they get it all, but this

they get only twenty-five per cent of it. I looked

at that.

The Court : Well, you mean there are two classes

of business licenses?

Mr. Faulkner: No. This is not really a business

license but a permit to occupy public lands.

Q. (By Mr. Faulkner) : Isn't that it, Mr. Wil-

liams ? A. Yes.

Mr. Faulkner: That is the nature of it with the

power plant and the dam.
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The Court: I don't know whether he has defi-

nitely committed himself as to what he wants to do.

Mr. Faulkner : Well, that has nothing to do with

the [42] witness of course.

Q. (By Mr. Faulkner) : Mr. Williams, I want

to ask you another question while you are here and
j

that is, on the lode claims the Alaska Juneau has, i

how many groups are there that they return here

for taxes to the Territory?

A. Three groups, I think.

Q. Now, those are groups situated outside of

the school districts? A. Yes.

Q. Most of your property is situated where?

A. Well, most of our property is located inside

the Juneau School District.

Q. And these are outside that you are talking

about? A. Yes.

Q. Now, when you made your return, Mr. Wil-

liams, it shows there these separate groups of

mining claims, and that return shows that one

claim bj^ itself contains .603 acres?

A. Yes. I know about that.

Q. That is a very small portion of it?

A. Of a claim; yes.

Q. How much does a full claim contain, a lode

claim ?

A. Well, there is a little better than twenty

acres.

Q. 20.611? A. I believe that is the figure.

The Court: That is the claim 600 by 1500? [43]

Mr. Faulkner: Yes; a full claim.
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Q. (By Mr. Faulkner) : Now, you have two

other groups there. In making your return, a cer-

tified copy of which is in evidence here, you re-

turned the acreage on those groups?

A. Yes, we did.

Q. Now, then, when you valued it for the pur-

pose of the return, the return shows that you

valued it on an acreage basis'?

A. Well, yes; according to the law.

Q. You felt that was the way the law read?

A. Yes.

Q. Now, when the assessor valued it, how did he

assess it?

A. They assessed it at five hundred dollars a

claim.

Q. Regardless of the

A. Regardless of the size of the claim.

Q. So that the claim which has .603 acres was

assessed at how much?

A. At five hundred dollars.

Mr. Faulkner: I think that is all, your Honor.

Oh, no. There is one other question I wanted to ask.

Q. (By Mr. Faulkner) : Mr. Williams, you in-

troduced a deposition here to which is attached cer-

tain exhibits in the form of school district tax

notices and receipts for the year 1949. Now, did

you ever receive any notice or any document or

any paper of any kind from the Juneau [44] Inde-

pendent School District that they were assessing

any part of this territorial law?

Attorney Williams. We object to that question
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as leading, your Honor. He could ask what, if any

other, tax return

The Court: There is no jury here to be in-

fluenced by leading questions, and the witness is

not of the kind of low intelligence

Attorney Williams : It seems to me that all after-

noon counsel has been sort of halfway testifying.

Mr. Faulkner: I don't think it is leading.

Attorney Williams: But I think there ought to

be a limit as to how far he should testify.

Mr. Faulkner: I just asked him if he received

any notice of any territorial taxes.

The Court: Objection overruled.

A. No, we haven't.

Q. (By Mr. Faulkner) : Now, you paid taxes,

according to your deposition, I mean the Company

did, on considerable property in the Juneau Inde-

pendent School District? A. Yes.

Q. Something over twenty thousand dollars %

A. Yes, we did.

Q. Now, did you know, do you have any way

of knowing, at the time that was assessed, at the

time the tax notices were [45] sent out and the

time you paid it, that any part of it was territorial

tax? A. No.

Q. You were just assessed the straight ten mills

and paid it? A. That is right.

Q. For school district purposes?

A. That is right.

Mr. Faulkner: I think that is all. I might as

well explain to the Court now the reason I brought
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that out is this, on account of this affidavit of Mrs.

Livie. Mrs. Livie made an affidavit here setting

up the school district ordinance and said in there

—

she also gave there an extract of the minutes of

the meeting of the board showing that they levied

a tax that year of seven mills, and we went on

that theory up at Fairbanks, and, when we got up

there after the preliminary injunction, Mr. Wil-

liams discovered that the Juneau School District

had actually levied ten mills, so I came back and

had Mrs. Livie make an affidavit stating that the

tax was ten mills, although we couldn't change the

minutes of the council meeting which stated that

it was seven mills. I never did understand until

just recently how that arose. The way it arose was

this, that the Juneau School District taxed ten

mills that year, and the city's portion was only

seven mills, and they matched the Juneau School

District, so the Juneau School District, when they

were all through with it, found [46] they had three

mills left over, which they gave to the Territory

Tax Collector, as this law provides. The law pro-

vides that, if the school district takes in any more

in tax under this one per cent, that is, if the one

per cent amounts to more than their school ex-

penses, their share of the school expenses, they

pay that portion over to the Tax Commissioner.

The law is that, if a city takes in the one per cent,

they can do anything they please with it. So, it

was for that reason that we were a little confused

as to this extra three per cent. The school board
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just assessed a straight ten mills, and anybody look-

ing at it, I know for my own I would say it was

ten mills for school purposes. And it was months

after that that they discovered they weren't going

to use ten and had three left over, and then to

comply with this law they turned it over to the Tax
Commissioner. That is the way that happened.

Attorney Williams: Well, your Honor, again I

have no objection to getting that information, but

that is the first time that I have ever had an ex-

planation of why Mr. Faulkner introduced two con-

flicting depositions from Mrs. Livie at the Fair-

banks trial.

Mr. Faulkner: No. I introduced the second one

because you said the first one was a mistake.

Attorney Williams: Well, I still contend the

first one was a mistake. [47]

Mr. Faulkner: Well, I explained to the Court

how it happened. The first one is the one that con-

tains the extract of the council meeting at which

they assessed ten mills.

Attorney Williams: They didn't assess both.

They either assessed seven or ten, and it has been

our contention all through the trial in Fairbanks

that they assessed ten.

Mr. Faulkner: They did.

Attorney Williams: And it is still our conten-

tion that they assessed ten.

Mr. Faulkner : I was just telling what they did.

The Court: Well, is there any necessary incon-

sistency between that and what occurred? That is,
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if you limit your statement to mere assessment,

there isn't any inconsistency.

Attorney Williams: They assessed and collected

ten.

The Court: But didn't use it?

Attorney Williams: They used seven mills for

school purposes and transmitted three mills to the

Territory as the law requires.

The Court : They you are in agreement on what

happened ?

Attorney Williams: Yes, in agreement; that is

right.

Mr. Faulkner : I think that is all. Have you any

cross-examination ? [48]

Cross-Examination

By Attorney Williams:

Q. Mr. Williams, how many employees do you

have over at Annex Creek ?

A. We have three.

Q. Any children over at Annex Creek?

A. Well, there are—at the present I don't be-

lieve there are. There have been small children

there.

Q. Have you ever asked for a school over at

Annex Creek? A. No.

Attorney Williams: That is all.

Redirect Examination

By Mr. Faulkner:

Q. Well, Mr. Williams, at times there are a
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good many more employees over there than that,

aren't there?

A. Well, occasionally in the summertime we
have two or three men over there for extra work
along the line. We very seldom have more than six

men there.

Q. And there is another thing I would like to

ask you. These mining claims that are outside of

the schol district, have they any value?

A. They have no value at this time. [49]

Recross-Examination

By Attorney Williams

:

Q. Now, which claims is it that have no value,

Mr. Williams'?

A. Well, we have one claim in Duncan Canal.

That is the one that is a little over half an acre.

It has some barite outcrops on it. It has no com-

mercial value.

Q. Patented? A. It is patented.

Q. We have a group of claims around the

north end of Prince of Wales Island that contains

some meliphanite, and it has no commercial value

at this time.

Q. Have you ever thought of trying to get rid

of title?

A. Oh, yes. We have investigated those things,

and from time to time we try to get rid of them.

Take barite, for instance. We have tried several

times to dispose of it. And we also have property
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up at Taku River, just this side of the boundary

line, that contains some zinc, but it is rather low

grade and has no commercial value.

Q. Well, is it your testimony then that these

particular claims aren't v^orth paying the tax on?

A. Well, v^e would like to hold the claims and

perhaps work them some other time when condi-

tions are more favorable, or, if the mineral barite

should become more valuable through some other

use, why the claims may someday be of value. [50]

Q. You mean they may have some potential

value? A. Correct; that is right.

Q. So, you don't mean that they have no ab-

solute value at the present time?

A. We feel that they have no commercial at this

time. We can't sell them for anything.

Q. But they have potential value?

A. I believe so.

Attorney Williams: That is all.

Mr. Faulkner: That is all. If the Court please,

I will call Mr. Huff if necessary.

Attorney Williams : Oh. One more question from

this witness, your Honor. I am not sure that I

got it.

Q. Do you know of your own knowledge whether

any portion of the $3,240.00, that was paid to the

United States Department of Agriculture by your

employer on or about the 13th day—no; wait a

minute—on or about the 1st day of December,

1948, was paid to the government of the Territory

of Alaska?
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A. No, I have no knowledge of that.

Q. Do you pay this so-called permit tax every

year ? A. Yes.

Q. This one, paid 12-1-48, what period did that

cover ?

A. That would be, I think, for 1949. We pay

them in advance.

Mr. Faulkner: It shows on the exhibit, doesn't

it? [51]

A. I am quite sure they are paid in advance.

Attorney Williams: Oh, yes, it does. The calen-

dar year of 1949. That is all.

Mr. Faulkner: Now, the question of whether

this goes to the Territory is a matter of law for

the Court to decide.

Attorney Williams: Well, I am willing to leave

it up to a point of law, your Honor.

Mr. Faulkner: I think that is all the testimony

I have. As I stated to the Court, there are a great

many exhibits here and some of them are long, but

I have summarized the ordinances exactly as sum-

marized by counsel on the other side at the time

of the appeal, and they are the same exhibits as

were introduced at Fairbanks, so that, to facilitate

the work of the Court, in presenting my memo-

randum, if I have the privilege to file it, and the

Court could compare it, but I think it shows all the

main portions.

Mr. Dimond: If the Court please, in the trial

in the District Court in Fairbanks in the former

case, the deposition of James C. Ryan, a witness
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introduced and marked by the Clerk there as De-

fendant's Exhibit No. 1-A, but, like Mr. Williams'

deposition, I suppose it should not be marked as

an exhibit, but will counsel stipulate that it be con-

sidered to have been read into evidence? [52]

Mr. Faulkner: Yes. That is covered by the

stipulation, your Honor.

Mr. Dimond: It is covered also by the stipula-

tion.

The Court: Well, that will be the action of the

Court.

Mr. Dimond: Does that include the table pre-

pared by Doctor Ryan?

Clerk of Court: Yes, it does. This is not an

exhibit.

Mr. Faulkner: That I believe was introduced

on behalf of defendant. And that is all.

DEPOSITION OF JAMES C. RYAN
A Witness on Behalf of Defendant, M. P. Mullaney

JAMES C. RYAN
a witness called on behalf of defendant, M. P.

Mullaney

:

Direct Examination

By Mr. Dimond

:

Q. Will you please state your name.

A. James C. Ryan.

Q. What is your profession?

A. Commissioner of Education for the Territory

of Alaska.
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Q. How long have you been so engaged as Com-
missioner ?

A. About 9% years; nine and some months.

Q. Briefly what are your duties as Commissioner

of Education? [53]

A. The duties are to keep all records pertaining
;

to the schools of Alaska ; to disburse monies appro-

priated by the Territory for the use of public

schools; to do all things necessary to encourage

building, and operate public schools and to directly

operate the rural schools of the Territory.

Q. Will you please give a general description

of the school system in the Territory.

A. The over-all school system of Alaska is oper-

ated by a board known as the Territorial Board,

which is appointed by the Governor and confirmed

by the Legislature. There are five members, one

from each judicial division and one at large. The

schools are in two general classes, rural schools

that are operated 100% by the Territory and in-

corporated school districts that are operated jointly

by the Territory and the local people of the district.

There are three different types of incorporated

school districts in Alaska. One type is what we

call the city type where the school district is just

as large as the boundaries of the city. The second

type is the independent school district which em-

braces the municipality and its adjacent area not

to exceed 500 square miles. The third type is the

incorporated school district where a settlement or

a village and its adjacent area may incorporate



vs. M. P. Mullaney, etc. 169

(Deposition of James C. Rj^an.)

as a school district, but it does not include a munici-

pality. [54]

Q. Are these three types of school districts com-

monly called incorporated?

A. Yes, they are commonly called incorporated

school districts.

Q. And they include a type of school district

called an incorporated school district?

A. Yes. It is a little confusing in that respect

because one of them is called an incorporated

school district which is a specific type, yet they are

all organized school districts or incorporated school

districts.

Q. I hand you these books, Dr. Ryan. Will you

please state what they are.

A. These are the reports of the Commissioner

of Education for the biennium ending June 30,

1936, 1938, 1940, 1942, 1944, 1946, 1948.

Q. Are these reports required to be kept by

law?

A. Yes, it is required by law that the Commis-

sioner of Education report once each biennium.

Q. What briefly do those reports contain?

A. They contain the activities of the Territorial

Department of Education and of the Territorial

Board of Education and something of the statistics

of the public school system concerning enrollments

and the expenditures of the Territory for various

school purposes.

Q. I now hand you this paper. Will you please

state what [55] this is.
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A. This is a distribution of expenses for the

years 1934 through 1948—just what it says on the

front here—the number of incorporated school dis-

tricts and the unincorporated schools, with a total

expense for each of these two types, and the por-

tion of the total expense paid from territorial

funds, the portion paid from funds raised by local

taxes within the district, and the enrollment of

pupils in each of the two types of schools.

Q. Did you prepare this? A. Yes.

Q. From what source did you obtain these fig-

ures?

A. The source of this raaterial was from infor-

mation on file in my office. The official records

chiefly are compiled in these reports.

Q. Reports of the Commissioner of Education

which you have just previously identified?

A. Yes.

Q. This is a summary of certain statistics taken

from those reports? A. That is right, sir.

Q. I observe that you have unincorporated

schools, rural schools and special schools; can you

tell me what a special school is ?

A. Yes. The Territorial Board of Education

has, by regulation, [56] determined the manner in

which certain rural schools shall be established.

Schools that are very small, where they have just

a minimum number for the establishment of a

school—for a number of years that was six—we

establish what is known as a special school. The

distinguishing feature there was that the local com-
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munity would provide certain things in the opera-

tion of the school, whereas in a larger rural school

all of it was provided by the Territory. For ex-

ample, if a community had just six pupils, we

would establish a school if the local community

would provide the fuel, the light and the janitor

service, while the Territory then provided the

teacher and the textbooks and all the other expenses

of the operation. For quite a number of years that

was carried on our books and in our records as

special schools, but I believe somewhere about 1943

or 1944 we discontinued that practice and you will

note from the biennial report it no longer appears;

it just appears as territorial schools.

Q. What proportion of the total expense for

the support of rural and special schools is paid

by the people in the special school districts by way

of fuel, light and janitor service? Is it a large

amount f

A. No, it is a very small amount. To give you

an example, in a little school of six or seven pupils

the community would provide the fuel, which would

amount to about ten [57] cords of wood, and that

running about as it would at that time—about $10

—

it varies in amount—it would be maybe $150. Many
times the men of the community actually cut the

wood and brought it in so it would not amount to

too much.

Q. The other expenses of the special schools are

borne bv the Territorv?
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A. That is right; all the other expenses—text-

books, supplies, teachers' salaries, etc.

Q. Would counsel be willing to stipulate that

this last exhibit identified by the witness can be

offered in evidence at the trial of this case without

the necessity of any further identification ?

Mr. Banfield: Yes, it may be offered without

any further identification, but at that time we re-

serve the right to object to its admissibility on

other grounds.

Mr. Dimond: Very well. I would like to have

the Notary mark this exhibit ''Defendant's Exhibit

No. I" and attach it to the deposition to be sent

to the Clerk of the Court at Fairbanks.

(The Notary then proceeded to mark the

exhibit according to the instructions of coun-

sel.) [58]

Mr. Dimond : Would you also be willing to stipu-

late that the reports of the Commissioner of Educa-

tion previously identified by the witness could, if

desired by either party, be offered in evidence, in

whole or in part, without the necessity of further

identification, subject, of course

Mr. Banfield: Yes, I will so stipulate, subject,

of course, to other objections as to their admissi-

bility.

Mr. Dimond: I would like to have the Notary

mark each one of those reports of the Commissioner

of Education ''Defendant's Exhibit No. II." I be-

lieve there are seven of the books, and to distin-
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giiish between them, each one should be marked

''Part 1," ''Part 2," "Part 3" through 7, and each

should contain the words "Defendant's Exhibit

No. II."

(The Notary then proceeded to mark the

exhibits according to the instructions of coun-

sel.)

Q. What are the items of expense of incorpo-

rated school districts which are not borne by terri-

torial funds—not paid from territorial funds?

A. Chiefly capital expenditures, although it

does not follow always that the usual interpreta-

tion of capital expenditures is the same as that

used in ordinary common usage. The local district

is responsible 100% for construction [59] of the

building, the repair of the building; they are re-

sponsible 100% for equipment in the building. It

is there that the difference in the Territorial

Board's interpretation and that of common prac-

tice breaks down. In general practice, a typewriter

that is a replacement is usually regarded as a cur-

rent expense, while a new typewriter, a brand new

one added, is a capital expenditure. Any typewriter

where it is a replacement or any school desk where

it is a replacement is an expense of the local school

district and is counted as an expenditure by the

school board. In addition to that, the local district

bears a portion of the cost of the operation of the

school, depending upon the size of the school. Terri-

torial law provides that schools with 150 or fewer

pupils get 85% of their current operation cost
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borne by the Territory and 15% must be borne by

the local community. If the school has an enroll-

ment of 150 to 300, the local community bears

20% and the Territory 80%. If the enrollment is

over 300, the local community bears 25% of the

current operation cost and the Territory 75%.

Q. Dr. Ryan, in the case of a school which should

receive 80% support from the territorial govern-

ment by way of refund, why is it that under this

exhibit the percentage is shown as approximately

66% ?

A. There is a very good reason for that. The

Territory pays [60] 80% of teachers' salaries, for

example, based upon the territorial minimum sal-

ary scale, while the local community bears their

20% of that minimum scale plus 100% of all of

the amount which they pay above the minimum

scale, and most of the districts do pay above the

minimum scale, and that accounts for that differ-

ence. The Territory does pay 80% of the minimum

scale, but for the over-all expenditure of teachers'

salaries it would not be 80% because the local com-

munity pays above the minimum scale.

Q. With regard to pupils attending schools

within incorporated school districts but residing

outside of the district, who pays the cost of their

tuition? A. The Territory.

Q. The Territory pays it to the school district?

A. Pays it to the school district.

Q. How is the cost of transportation of pupils

to schools paid?
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A. By the Territory, 100%.

Q. Even pupils attending school district schools ?

A. Yes.

Q. I am not sure whether I asked you this, but

going back to rural schools, are the capital expendi-

tures of those schools paid by the Territory of

Alaska ?

A. Yes. The expense of the operation of rural

schools is borne 100%. The current expense, the

capital expenditure, [61] everything is borne by

the Territory—those outside of any incorporated

school district—there I am using incorporated

school district in its broad sense.

Mr. Dimond: No further questions.

Mr. Banfield: No questions by the plaintitf or

intervener.

(Witness excused.)

DEFENDANT'S EXHIBIT No. I

Showing, for the years 1934 through 1948, the

number of Incorporated School Districts and Un-

incorporated Schools in Alaska; the total expenses

for each of these two types of schools; the portion

of the total expenses which is paid from Terri-

torial funds; the portion which is paid from funds

raised by local taxes within the districts; and the

enrollment of pupils in each of the two types of

schools.



176 Luther C. Hess, et al.

(Deposition of James C. Ryan.)

(The signature of the witness and the cer-

tificate of the Notary Public appear on the

original deposition on file in the case. As re-

flected in the Notary's certificate, the date of

taking of the deposition was April 6, 1950.)

(Deposition concluded.)

Mr. Dimond: That is all, your Honor.

The Court: Then you have, as I understand it,

briefs to submit at this time?

Mr. Faulkner: Yes. Does your Honor want to

hear any argument on it?

The Court: I suppose; if you came prepared

for it, yes.

Mr. Faulkner : There are a few points I want to

touch on.

Mr. Dimond: You mentioned submitting briefs

at this time. With the permission of the Court,

I would like to have a few days to get it typed up.

The Court: Very well. As I understand it,

these [62] briefs are not the briefs or copies of

briefs submitted in connection with the first trial?

Mr. Dimond: This is not. Maybe some parts

are similar.

Mr. Williams: The case, your Honor, in Fair-

banks involved injunction.

The Court: Outside of that the briefs, I sup-

pose, will be substantially the same ?

Mr. AVilliams: Apparently there are going to be

some new theories on both sides, your Honor.

The Court: In other words, I should confine my
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reading of briefs then to the briefs that are going

to be filed here.

Mr. Williams: I believe so.

Mr. Faulkner: I believe there are some few

additional things.

Whereupon, the case was argued.

(End of record.) [63]

United States of America,

Territory of Alaska—ss.

I, Mildred K. Maynard, Ofi&cial Court Reporter
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Luther C. Hess and Alaska Juneau
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OPINION BELOW
The opinion of the district court is found in 102 F.

Supp. 430 (R. 39).

JURISDICTION

This is an action which was brought for the purpose

of having refunded to appellants certain taxes on real

and personal property assessed against them under the

provision of Chapter 10, Session Laws of Alaska 1949,

as amended by Chapter 88, Session Laws of Alaska

1949, upon the ground that Chapter 10 is invalid. The

judgment appealed from is dated July 8, 1952, and the

notice of appeal was filed August 4, 1952 (R. 71). The

jurisdiction of the District Court was invoked under

the Act of June 6, 1900, c. 786, §4, 31 Stat. 322, as amend-

ed, 48 U.S.C.A. §101. The jurisdiction of this court

rests on §1291 of the New Federal Judicial Code.



QUESTION PRESENTED
Whether Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949, known as the Alaska Property Tax Act, imposing

a tax of 10 mills on real and personal property, is a

valid exercise of the taxing authority of the Territory

and whether the tax imposed is uniform and in con-

formity with §9 of the Alaska Organic Act, as amended,

with the Fifth and Fourteenth Amendments to the Con-

stitution of the United States, and the Civil Rights Act.

SPECIFICATIONS OF ERROR
The assignments of error (R. 103) may be summar-

ized as follows

:

1. The court erred in finding that Chapter 10, Ses-

sion Laws of Alaska, 1949, as amended by Chapter 88,

Session Laws of Alaska, 1949, does not in any manner

discriminate against or prejudice appellants.

2. The court erred in finding that the requirements of

equality of taxation under the Fourteenth Amendment

and of uniformity under §9 of the Alaska Organic Act

are not infringed by the provisions of the Alaska Prop-

erty Tax Act.

3. The court erred in its conclusion of law that the

provisions of the Alaska Property Tax Act permitting

municipalities to collect and retain the tax in the man-

ner provided in the several different ordinances of

municipalities and school districts and in permitting

them to disregard the tax altogether, if so inclined, did

not constitute an exemption from the Territorial tax.

4. The court erred in its conclusion of law that the

failure of local tax officials within municipalities, school
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districts and public utility districts to make assess-

ments and collections of tlie tax levied by the Alaska

Property Tax Act did not affect the validity of the Act

or infringe the requirements of equality and uniform-

ity.

5. The court erred in its conclusion that the omission

from the Alaska Property Tax Act of any provision

for a Territorial board of equalization to equalize as-

sessments as between the several judicial divisions in

the Territory does not violate the requirements of

equality and uniformity.

6. The court erred in its conclusion that the tax on

mining claims is valid.

7. The court erred in its conclusion that the optional

tax on boats or vessels under the provisions of Chapter

88, Session Laws of Alaska, 1949, is valid, and that the

intent of the Legislature in passing that amendment to

Chapter 10 was to classify all boats or vessels under five

tons registered net tonnage.

8. The court erred in making and entering its con-

clusion of law No. 7, which reads as follows

:

"7. Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949, is valid, is not lacking in uniformity and
equality, and does not contravene Section 9 of the

Organic Act of Alaska (37 Stat. 514, as amended,

48 U.S.C.A. Sec. 78), the Civil Rights Act (R.S.

Sec. 1977, 8 U.S.C.A. Sec. 41), or the Fifth or

Fourteenth Amendments to the Constitution of the

United States."

9. The court erred in entering its judgment and de-

cree of July 8, 1952, dismissing the complaints of appel-



lants, with costs and disbursements taxed against them

and attorney's fees of $250.00 allowed to appellee.

10. The court erred in refusing to enter the proposed

findings of fact and conclusions of law requested by

appellants, which are set forth in the record (R. 55).

STATEMENT
This is an appeal by the plaintiff and intervenor be-

low from a judgment denying their claims for recovery

of taxes which had been paid under protest to appellee,

the Alaska Tax Commissioner. The action was insti-

tuted in the Fourth Judicial Division, Alaska, in June,

1951. The case was afterwards transferred to the First

Judicial Division at Juneau, and tried there. The taxes

were assessed for the year 1949. The taxpayers are own-

ers of a considerable number of mining claims, most of

which are unimproved or non-producing. The suit ques-

tions the validity of Chapter 10, Session Laws of

Alaska, 1949, which was a general property tax law en-

acted by that legislature.

A prior action, Hess v. Mullaney, 91 F.Supp. 139,

was instituted by these same appellants in 1950. This

was also in the Fourth Judicial District. In that action

they sought to restrain the collection of the tax and

upon the trial the court held the law to be invalid and

granted the injunction. Upon appeal this honorable

court, however, held that the remedy was not in equity,

but by an action at law and, therefore, reversed the

lower court. Hess v. Mullaney, 189 F.(2d) 417.

Thereafter, the taxes for the year 1949 were paid

under protest to the tax commissioner and this action



was instituted to recover the same. The amount paid by

the appellant Luther C. Hess, including interest, was

$729.80 (R. 50) and the amount paid by the appellant

Alaska Juneau Gold Mining Company, including in-

terest, was $761.00 (R. 51). It is admitted that these

taxes were paid under protest and that accompanying

the payment was a letter setting forth the grounds of

protest (R. 18, 38).

The answers of appellee to the two complaints deny

the defects in the law as alleged by appellants and set

up that the Alaska Property Tax Act under which the

taxes were levied is valid.

The trial was before the district court on January

23, 1952, without a jury. There was little controversy

as to the facts, and the record shows that certain evi-

dence and testimony was introduced in support of the

allegations of the two complaints. Pursuant to the re-

quirements of the tax act, the appellant, Hess, filed with

the territorial tax assessor a statement of his assessable

property. This is plaintiff's Exhibit No. 1. It shows that

to his unimproved or non-producing claims, the tax-

payer gave a valuation of $25.00 per each acre. The law

in question provides that the assessed value of certain

of such property "is hereby fixed at $500.00 per each

20 acres or fraction of each such claim. '

' It will be con-

ceded that the popular concept of a placer mining claim

is 20 acres ; and 1/20 of $500.00 is $25.00. The exhibit

also listed the number of acres in the several claims and

showed a great variation in the size of the several

claims. The total value fixed by the appellant on Ex-

hibit No. 1 was $58,013.46. The record shows that the

tax assessor fixed the valuations of each mining claim



at $500.00 for each claim, irrespective of its size or acre-

age content and the plaintiff's and the intervenor's tax

bills, as finally paid, were accordingly increased.

The intervenor similarly filed a statement of assess-

able real and personal property. This was intervenor's

exhibit No. 3A and shows a set of facts similar to the

foregoing. Further exhibits and testimony was intro-

duced by appellants. The appellee introduced one depo-

sition (R. 167). On February 18, 1952, the court ren-

dered an opinion holding that Chapter 10, Session Laws

of Alaska, 1949, as amended by Chapter 88, Session

Laws of Alaska, 1949, is valid and that the complaint

and complaint in intervention should be dismissed (R.

39). The appellants filed a motion for rehearing, which

was denied, and they then submitted to the court pro-

posed findings of fact, conclusions of law and decree (R.

64) . The court declined to sign these, and on July 8, 1952,

entered its findings, conclusions and decree in conform-

ity with the opinion of February 18, 1952 (R. 68) , there-

by dismissing the complaint and complaint in interven-

tion and taxing costs and attorney's fees against ap-

pellants.

SUMMARY OF ARGUMENT

The appellants contend that Chapter 10 of the Ses-

sion Laws of Alaska, 1949, as amended by Chapter 88,

is void for the following reasons

:

1. It is violative of the provisions of the Fifth and

Fourteenth Amendments to the Constitution of the

United States, and the Civil Rights Act, R.S. §1977,

§41Title8, U.S.C.A.;



2. It sets up a system of taxation which is not uni-

form and therefore is in violation of §9 of the Organic

Act;

3. The terms and provisions of the Act and the

amendment thereto are vague, uncertain, indefinite and

impossible of reconciliation, and, in some instances, in-

consistent with each other

;

4. The tax is not levied under a general law, as re-

quired by §9 of the Alaska Organic Act, and there is no

uniformity of levy;

5. There is no over-all or territorial board of equali-

zation, and therefore a taxpayer has no means of ascer-

taining through any administrative step which he can

take whether the tax levied upon his property is exces-

sive or whether the values are the same on his property

as on property of the same nature and value which

might be situated in another judicial division;

6. The part of the tax collected by municipalities,

school and public utility districts is to be used for local,

municipal or district purposes in which the territory

outside of such municipalities and districts derives no

benefit

;

7. The part of the tax collected by the Territory is to

be used for territorial purposes in which the municipali-

ties and school districts and the inhabitants thereof

benefit to the same extent as the residents of areas out-

side those municipalities and districts, thereby giving

a preference to the municipalities and districts as

against the outside areas;

8. The dates for assessments, valuation returns, pay-

ment, and the attachment of liens all vary as between
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the several groups and individual members of groups

of taxing districts, thereby giving different results;

9. The lien arising against real property within cities

and school districts upon which taxes have not been

paid is enforced in one manner while a similar lien aris-

ing against property outside of those taxing units is

enforced in an entirely different manner and in the one

case a two-year period of redemption is provided where

property is sold for unpaid taxes, while in the territory

outside of those districts no period of redemption what-

soever is allowed

;

10. There are different criteria for valuation of min-

ing property and boats as against other property;

11. There are substantial variations as to exemptions

between the different types of taxing districts

;

12. There is no method provided in Chapter 10 or in

any other law for equalization of assessments as be-

tween different municipalities or districts or between

any of these and the outside areas or of assessments in

outside areas in the different judicial divisions;

13. There is no uniform system of assessment ap-

peals
;

14. There are substantial differences in the personal

liability of taxpayers depending upon the taxing unit

in which their property is situated

;

15. There are substantial differences in the penalties

and interest charges to which different taxpayers are

liable, depending upon their taxing district. (This will

appear by an examination of the various city ordinances

introduced and a comparison of the penalties and inter-



est charges therein contained with those contained in

the Territorial tax law.)

16. Uniformity as required under the law is wholly

lacking, and the provisions of Section 4 of the Act ac-

tually exempt from the tax all property situated within

municipalities and school and public utlility districts

by permitting them to assess and collect the tax in their

own way, at their own rates, under their own ordi-

nances, and retain it, or to decline to assess or collect

any portion of it

;

17. The Alaska Organic Act (Act of Aug. 24, 1912,

c. 387, §1, 37 Stat. 512, 48 U.S.C.A. §21 et seq., as amend-

ed by the Act of June 3, 1948, c. 396, 62 Stat. 302, 48

U.S.C.A. §78) requires that

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws, and the assessments shall be accord-

ing to the true and full value thereof except that

unpatented mining claims and non-producing min-

ing claims which are also unimproved may be val-

ued at the price paid the United States thereof or

at a flat rate fixed by the legislature * * * " •

the Fourteenth Amendment of the Federal Constitu-

tion guarantees to all persons due process and the equal

protection of the laws ; the Fifth Amendment provides

that

"No person shall be deprived of life, liberty or

property without due process of law ; nor shall pri-

vate property be taken for public use without just

compensation";

the Civil Eights Act (Act of May 31, 1870, c. 114, §16,

116 Stat. 144, 8 U.S.C.A. §41) provides that all persons

within the jurisdiction of the United States "in every
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state and territory," shall be subject to "like punish-

ment, pains, penalties, taxes, licenses and exactions of

every kind, and to no other." The Alaska act results

in inequalities and discriminations which violate each

of these limitations;

18. The tax on unpatented and nonproducing min-

ing claims is not levied under the Alaska Property Tax

Act in conformity with the amendment to §9 of the Alas-

ka Organic Act, supra, and the alternative tax on boats

and vessels is also in violation of §9 of the Organic Act,

as amended.

.

ARGUMENT
Appellants' position is that the Alaska Property Tax

Act is invalid for the reasons stated in the Summary of

Argument and that the tax paid by appellants under

protest is an invalid and illegal tax and should be re-

funded with interest. The several reasons advanced in

support of the assertion of invalidity of the Act will be

discussed separately.

I. Is the Alaska Property Tax Act A Valid Act and Does

It Contravene the Uniformity Clause of §9 of the

Alaska Organic Act As Amended? (62 Stat. 302; 48
USCA §78.)

A. Are the standards of equality and uniformity de-

manded in §9 of the Organic Act and the Fourteenth

Amendment and Civil Rights Act fulfilled whether

they are the same or not?

The pertinent portion of §9 of the Alaska Organic

Act, as amended by the Act of Congress of June 3, 1948,

reads as follows:
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''All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws, and the assessments shall be accord-

ing to the true and full value thereof, except that

unpatented mining claims and non-producing pat-

ented mining claims, which are also unimproved,

may be valued at the price paid the United States

therefor, or at a flat rate fixed by the legislature,

but if the surface ground is used for other than

mining purposes, and has a separate and independ-

ent value for such other purposes, or if there are

improvements or machinery or other property

thereon of such a character as to be deemed a part

of the realty, then the same shall be taxed accord-

ing to the true and full value thereof."

The Fourteenth Amendment to the Constitution of

the United States provides:

"No State shall make or enforce any law which

shall deny to any person within its jurisdiction the

equal protection of the laws."

The Civil Rights Act (§1977 R.S., Title 8, §41,

U.S.C.A.) reads as follows:

"All persons within the jurisdiction of the Unit-

ed States shall have the same right in every State

and Territory and make and enforce contracts, to

sue, be parties, give evidence, and to the full and

equal benefit of all laws and proceedings for the

security of persons and property as is enjoyed by

white citizens, and shall be subject to like punish-

ment, pains, joenalties, taxes, licenses, and exactions

of every kind, and to no other."

This statute was enacted for the purpose of carrying

out the provisions of the Fourteenth Amendment.

The appellants contend that the Alaska Property
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Tax Act is void for many reasons, but particularly for

lack of uniformity. It is true that Section 3 of Chapter

10 purports to levy the tax on all property in the Terri-

tory within and without municipalities, school districts

and public utility districts, but it provides in Section 4

that taxes levied in municipalities, school districts and

public utility districts shall be assessed, collected and

enforced not under the Alaska Property Tax Act, but

in accordance with the ordinances and resolutions of the

various municipalities, school districts and public util-

ity districts in the Territory, and that the tax collected

may be retained by those taxing units. We claim that

the tax lacks uniformity for the reason that the pro-

visions of Section 4 of the Alaska Organic Act and the

other provisions of the Act virtually exempt from the

tax all property within municipalities, school districts

and public utility districts, and it withdraws from the

Tax Commissioner, the assessors and the boards of

equalization all power which they might otherwise have

to assess and collect the tax, or to exercise any authority

whatsoever regarding the action of the many municipal-

ities, school districts and public utility districts, and,

therefore, the tax is, in effect, levied on only a part of

the property within the Territory. This is a violation

of §9 of the Organic Act and of the Fourteenth Amend-

ment and the Civil Rights Act.

We concede that, as stated by the trial court in its

opinion (R. 43) citing Cooley on Taxation, 4th Ed.

§§260, 299, 303-4, "since it is uniformity of the burden

of taxation, rather than the method of imposing the

burden, that is essential, the constitutional requirements

of equality and uniformity do not apply to the method



13

of procedure governing the levy, assessment and collec-

tion of taxes.
'

' But here we have no uniformity of bur-

den. There is no uniformity of levy. The law itself

levies the tax, but if the levy itself is a mere subterfuge

as to most of the property in the Territory, and the

operation of the law itself results in a tax on one man's

property and not on another's, it cannot be said to be a

uniform levy, or an equal burden.

In the very recent decision of the Supreme Court in

the case of Anderson v. Mullaney, 342 U, S. 415, at p.

418, the court speaking of another Alaska tax law, said

:

'We do not remotely imply that the burden is

Ion
the taxing authorities to sustain the constitu-

tionality of a tax. But where the power to tax is

not unlimited, validity is not established hy the

mere imposition of a tax/' (Emphasis supplied.)

The "mere imposition" of a tax, which the Alaska

Property Tax Act in §3 says is levied on all property

in the Territory, does not, of itself, establish its valid-

ity, if, in the next section of the Act, a means of escape

from the levy is sanctioned for all owners of property in

cities, school districts, and public utility districts. The

law must stand or fall by its results. The result of this

law is that the municipalities do not assess or collect

the tax. They ignore it (R. 115) (Ex. 4), and the law

itself permits them to ignore it. The proof in this case

on that point is the same as it was in Mullaney v. Hess,

189 F.2d 417, in which this court approved the dismissal

of an injunction case against the City of Fairbanks and

the Fairbanks School District because they had not

"provided by ordinance or otherwise for the collection

of the tax levied by the Act. '

' There is no question of
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classification here, for, as the lower court said in its

opinion, "a classification may not be based on geograph-

ical lines or mere location of the property. '

' But where

the law delegates to the municipalities and school dis-

tricts the option to assess and collect the tax under the

provisions of ordinances differing in essentials from

the Alaska Property Tax Act, and differing from each

other, or in effect to exempt all property within their

boundaries, the uniformity required is completely de-

stroyed.

It is true this exemption is not conferred on the cities

and school districts in express terms, but it is all left to

the municipalities and school districts by §4 of the Act,

and the Act itself withdraws from the Territory and its

taxing authorities all power to cause the tax to be as-

sessed and collected within these taxing units ; the tax

which is pretended to be levied under the provisions of

§3 of the Act.

This tax is supposed to be a general Territorial tax,

levied for the purpose of collecting general Territorial

revenue, to be paid into the general fund, for general

Territorial purposes. The Organic Act says all such

taxes shall be "uniform upon the same class of sub-

jects" and "shall be levied and collected under general

laws," and "upon assessments according to full and

true value thereof.
'

'

Again referring to Cooley on Taxation, 4th Ed., and

to the same section 260, supra, we read

:

"The constitutional rule as to uniformity looks,

it has been said, always to the object to be attained,

not, necessarily, to the mere manner or means of

reaching it.
* * * ?>
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Here we have the operation of the rule in reverse, for

the "object to be attained" seems to have been the ex-

emptions which actually resulted, notwithstanding the

declaration of a pretended levy in §3 of the Act.

The proof shows that practically half of the assess-

able property in the entire Fourth Division is within

the City of Fairbanks and the Fairbanks School Dis-

trict and that there are two other municipalities within

the Fourth Judicial Division ; that in the First Division

the property within the City of Juneau and the Juneau

Independent School District const;itutes more than

twice as much assessable property as in the whole of

the First Division outside of municipalities, school dis-

tricts and public utility districts, and that the City of

Ketchikan contains more than twice as much assessable

property as in the whole of the First Judicial Division

outside of incorporated cities, school districts and pub-

lic utility districts (R. 117, 122, 135, 143). Or, in other

words, that there is more than four times as much prop-

erty within the City of Juneau and the City of Ketch-

ikan and the Juneau Independent School District as

there is in the whole of the First Judicial Division out-

side of all incorporated cities, school districts and pub-

lic utility districts ; and that in the Third Judicial Divi-

sion, the City of Anchorage alone has almost twice as

much assessable property as in the entire Third Judi-

cial Division outside of incorporated cities, school dis-

tricts and public utility districts. The allegations of the

complaint that the property within these taxing units

constitutes two -thirds of the entire assessable property

in the Territory was abundantly proved.

The legislature has sought to circumvent the mandate
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of Congress that all taxes must be uniform upon the

same class of subjects and levied and collected imder

general laws.

Classification of property for taxation, if the classi-

fication has a reasonable basis and is not arbitrary, is

one thing, but exemption from taxation, whether direct-

ly provided in so many words or appearing upon the

face of the statute as a whole and from its operation,

as is the case in Alaska, is something quite different

and does not appear to square with either the uniform-

ity provision of the Organic Act or with the equal pro-

tection clause of the Fourteenth Amendment or with

the Civil Rights Act.

The Alaska Property Tax Act, if it had stated its ac-

tual purpose in the language of the Act itself, would

have simply levied a tax of 10 mills on all property

outside municipalities, school districts and public util-

ity districts, for Territorial purposes. If it had done

that in so many words, it would have been exactly the

same as the actual intent of the legislature and the ef-

fect of its so-called enactment and the results obtained.

The Act is surely in violation of the Fourteenth Amend-

ment and the provisions of the Civil Rights Act, for the

tax is levied for general Territorial purposes and under

its provisions and by its operation the tax burden falls

only upon those who own property in certain districts.

It falls only on those who own less than one-third of

the entire assessable property in the Territory. The

taxes collected in municipalities, school districts and

public utility districts are used by those districts for

certain specific purposes within those districts alone

and for the benefit and advantage of property owners
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in those districts alone. The property owners in munic-

ipalities and in school districts and in public utility

districts, through the use of the taxes they assess and

collect, obtain distinct and separate advantages by

means of those taxes, from those who own property

outside. In municipalities, for instance, the taxes go

for the improvement, health, well-being, order and pro-

tection of the property owners within the municipali-

ties. These are fire protection, street improvements,

schools, public buildings, sewers, water, public utilities,

and many other things which are enjoyed only by those

who live within the districts where the taxes are as-

sessed and collected. Those living outside those districts

get no benefit. Yet the inhabitants and taxpayers with-

in the municipalities, school districts and public utility

districts obtain the same benefits from the Territorial

revenues as those who live outside municipalities, school

districts and public utility districts. In fact, those who

live within municipalities obtain more benefits from

Territorial taxes than those who live and own property

in remote areas. Much of the Territorial money is ex-

pended within municipalities and school districts and

adjacent thereto. The intervenor, for instance, owns a

group of mining claims on an island in the First Ju-

dicial Division. It owns a power plant, a dam and trans-

mission lines at Annex Creek in a place not easily ac-

cessible from any incorporated city or school district

(R. 145). It is difficult to see what benefit the owners of

that property may obtain from the Territory which the

owners of property within municipalities do not also

share from the same taxes which may be contributed by

the intervenor under the provisions of this Act.
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Most of the Territorial services and the Territorial

institutions which are supported by Territorial taxes

are situated within municipalities and school districts

and much more readily available to taxpayers in those

districts than they are to the taxpayers who own prop-

erty remote from those districts. Therefore, there is no

merit in the argimient that those who pay municipal

taxes in, for instance, the City of Juneau, are in any

way contributing to the owners of property in the Ju-

neau district outside of the municipality and school dis-

trict. We cannot conceive of any property except per-

haps unproductive mining claims outside of munici-

palities, school districts and public utility districts

which does not already contribute largely to the Terri-

torial revenue. In fact, a very considerable proportion

of all Territorial revenue is now paid by owners of i

property outside of municipalities and school districts,

through means of license taxes and taxes on their pro-

duction.

The property of the intervenor at Annex Creek, for

instance, pays a very substantial tax to the Territory j

in the form of license taxes and also a very considerable
"

tax to the Federal government in the form of a license

to occupy public lands and transmit electric current

—$3,240.00, of which 25% goes to the Territory and an-

other 10% is expended on roads and trails in Alaska

(R. 147).

As we have stated, a legislature is generally allowed

quite wide latitude in the matter of classification of

property for the purpose of taxation, but we do not

know of any decisions of any courts which have upheld,

under a constitutional provision such as that contained
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in the Organic Act or under the Fourteenth Amend-
ment or the Civil Rights Act, a tax law which, through

subterfuge or otherwise, exempts a large part of the

property of the state or taxing unit from taxation.

If the assessor had omitted one or more parcels of

property from the assessment roll, that alone would not

necessarily affect the validity of the law, but here the

law itself is designed to eliminate most of the taxable

property in the territory, for notwithstanding the dec-

laration of a levy on "all property," it is left to the

property owners themselves in cities and other specified

areas acting through their elected councils to say

whether they will pay any part of the tax. If they say no

as they have said in all municipalities and school dis-

tricts, no tax is assessed or collected in those areas.

James Gray in his text "Limitation on Taxing Pow-

ers" at page 242, states the rule as follows

:

*

' Section 440. The principle of equality requires

not only that the burden of the state or its larger

subdivisions shall not be cast upon any part there-

of less than the whole territory benefited by the

burden ; but also that the proper burdens of a part

only shall not be assumed by the whole ; for if the

taxes which benefit a township only are assumed

by the whole county, or the debts of a city are as-

sumed by the state, the people who do not reside

within the territory benefited are, to the extent of

the added burden, taxed inequally."

There is cited in support of this authority, the case of

Root V. The Board of Education, 52 Ohio St. 589, 41

N.E. 135. In that case there was involved a law which

permitted residents of a school district in a county con-

taining a city of the first class which school district
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should not have high schools of a grade equal to those of

the city, to attend the high schools of the city. The coun-

ty commissioners were authorized to raise money to re-

imburse the city for the additional expense incurred

on account of such attendance by taxing the property

in such districts outside the city. This law was held to

be lacking in uniformity since the county was the tax-

ing district and only a part of the property of the

county was taxed. In our case the territory is the taxing

district but Chapter 10, Session Laws of 1949 is so de-

signed that the burden of the tax lies only on property

situated outside of municipalities, school districts and

public utility districts.

Mr. Gray in his work, supra, at section 434 quotes

with approval from another Ohio case as follows

:

"The character and purpose of a law, not less

than its constitutionality, are to be determined by

its operation and effect. If, in effect, its purpose is

one that concerns and its benefits are to be be-

stowed upon the people of an entire state, or the

people of a particular class in the entire state, as

we have already found to be true of the act in ques-

tion, then it is a law general in its character, and

if it seeks to impose taxation for the carrying out

of those purposes, then it would seem to follow that

such taxes are state taxes. They are for govern-

mental purposes. * * * Being, therefore, taxes for

general revenue, measured by the rule heretofore

stated, it would seem to follow that in order to

make the burden equal and uniform, the taxes

should necessarily be imposed upon the taxable

property of the entire state."

One of the cases most frequently cited and which will

probably be called to the Court's attention by appellee,
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is the case of Madden v. Kentucky, 309 U.S. 83. In that

case it appears that the Constitution of the State of

Kentucky formerly provided that all property, both

tangible and intangible, should be taxed alike. This in-

cluded bank deposits. The Constitution was amended

so as to permit the legislature to classify bank deposits.

The tax in question in that suit was at one rate for bank

deposits within the state and at another rate for bank

deposits of citizens of Kentucky which were outside the

state. That was the classification. Upon the death of a

taxpayer, it was discovered that he had large bank de-

posits in the City of New York upon which he had paid

no tax in Kentucky. The attack made upon the law was

based on a claim of violation of the Fourteenth Amend-

ment. The Court held that the Fourteenth Amendment

protected the rights of a person as a citizen of the

United States, and it distinguished between the rights

of a citizen of the United States and those of a state.

It was pointed out the classification was a proper one

because it was so difficult to enforce any tax against

bank deposits held in banks outside the state, and if a

taxpayer did not make any return on these deposits,

it was generally not discovered that he was the owner

of them until after his death. There it was held that

there was a basis for the classification. All citizens of

Kentucky were treated alike. That case is vastly differ-

ent from this ; for in the Kentucky case the court dealt

with classification, while here we have exemption.

In Alaska, Chapter 10 sets up two wholly different

systems of taxation applying to different parts of the

Territory or different taxing districts, and having no

uniformity in any respect. The tax is assessed and col-
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lected in the municipalities and school districts under

the varying provisions of the ordinances of the differ-

ent cities and school districts. They are all due at differ-

ent dates. They bear different rates of interest; have

different penalties, and provide an entirely different

system of enforcement and collection ; they have differ-

ent exemptions and different lien provisions. The taxes

levied on the same classes of property outside those

taxing units are assessed in an entirely different man-

ner; they are equalized differently, and the enforce-

ment provisions are vastly different. The rate of in-

terest is different. The liability of the taxpayer is dif-

ferent. The lien provisions are not the same, and an

entirely different kind of court procedure is set up for

the enforcement of the tax. The discounts provided in

some of the ordinances result in a different rate of tax.

The exhibits introduced here, namely, the tax ordi-

nances of Fairbanks, Juneau and Douglas, and the or-

dinances and resolutions of the Fairbanks, Douglas and

Juneau School Districts, illustrate the differences in

the taxes in those taxing units, the differences in the

methods of assessment, the differences in penalties and

interest, in dates of assessment and dates when taxes

are due. All these ordinances and resolutions show dif-

ferent exemptions from those provided in the Alaska

Property Tax Act, and, in fact, the law under which

municipalities and school districts operate provides for

a different exemption. Section 6 of Chapter 10 of the

Laws of 1949 allows an exemption of $200.00 each to all

taxpayers. Chapter 38 of the Laws of 1949 permits

municipalities to grant the $200.00 exemption only to "a

household or head of the family. '

' Chapter 38 specifical-
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ly exempts from municipal taxation '

' all monies on de-

posit." Chapter 10, Section 6, exempts only monies on

deposit which may belong to certain veterans' organiza-

tions. Therefore, if an individual has money on deposit

in a bank within a municipality, it is exempt from taxa-

tion. If he has money on deposit anywhere else in the

Territory outside municipalities and school districts,

etc.—and many persons have in remote places with

stores and mercantile establishments—it is subject to an

annual tax of 10 mills under Chapter 10. It should be

pointed out that Chapter 38 of the Laws of 1949 was

passed and approved three weeks after the passage and

approval of Chapter 10.

The evidence shows that the property of intervenor

in the Juneau School District in the year 1949 was sub-

jected to a Territorial tax of 3 mills. The property of

intervenor at Annex Creek was taxed at 10 mills. The

property of plaintiff and all other persons within the

City of Fairbanks and the Fairbanks School District

was taxed at no mills.

The appellee, after having argued that these two

wholly different systems of taxation, under different

laws and many different ordinances, are really classi-

fication of property, proceeds next to advance a theory,

not supported anywhere in the law, for this so-called

classification. Briefly, the theory is that within munic-

ipalities the Territory, before the passage of the Act

in question, contributed from 75% to 85% of the ex-

penses of the schools, depending upon the school en-

rollment, in the various cities and school districts, while

paying the entire expenses of the rural schools outside

of municipalities and school districts ; that because the
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property owners in cities were required to pay from

15% to 25% of the expenses of their schools, the legisla-

ture properly accorded them the tax exemption which

is provided in the Alaska Property Tax Act so that

property outside of cities and school districts should

pay the tax into the Territorial treasury while taxpay-

ers owning property within cities and school districts

should be relieved of the tax, or if levied under their

own laws, be permitted to keep it.

This is wholly a theory of appellee. There is nothing

in the law to even hint that such was the intent of the

Legislature and there is no such declaration of policy.

Let us see how that would work. The record shows that

within the City of Fairbanks the total taxable property

in the year 1949 was $16,060,624.00, and in the Fair-

banks school district outside of the City of Fairbanks

the assessed value for the year 1949 was $13,532,279.00.

This makes a total of $29,592,903.00. A Territorial tax

levied on that at 1% would amount to $295,929.03. The

entire school budget of the Fairbanks school district,

i.e., the district which includes the city and the out-

lying area contained in the district, for 1949 and 1950

shows $210,575.50. Thus if the Fairbanks school dis-

trict, which includes the City of Fairbanks, should

use the Territorial property tax of 1% as an offset

against the entire expense of its schools, it would be

receiving $295,929.03 as against an expenditure of

$210,575.50, and this would result in a profit or advan-

tage to the school district of $85,354.53. But that is not

all, for the law of the Territory, which provides that

the Territorial treasury shall pay three-fourths of the

cost of schools within the Fairbanks school district, was



f 25

not changed, so that the city would have over $295,-

000.00 additional tax money under the Alaska Property

Tax Law to offset not $210,575.50, but against only one-

fourth of that, as that is the only portion the cities

and school districts pay toward the expense of their

schools. The advantage to the Fairbanks school district,

therefore, would be over $241,000.00 instead of $85,-

354.53. It would certainly seem that if any such theory

had been in contemplation of the legislature when the

law was passed, the members would certainly have at

least adjusted the matter of payment of school ex-

penses, and instead of paying three-fourths of that ex-

pense, they would have allowed the cities and school

districts, with the vastly increased revenues which

would be available, to pay all their own school expenses.

Even this would have given the Fairbanks school dis-

trict, for instance, a greater advantage over the rural

areas, and the same would hold true for all other mu-

nicipalities and school districts.

F The evidence shows that the value of all property in

the Fourth Division outside of incorporated cities and

school districts for the year 1949 which would be sub-

ject to the Territorial tax was $15,842,740.27, or ap-

proximately a half of the property within the City of

Fairbanks and the Fairbanks School District (R. 120).

The evidence further shows the total value of the

assessable property in one municipality in the Third

Division, namely, Anchorage, in two municipalities

and one school district in the First Division, namely,

Juneau, Ketchikan and the Juneau School District.

The report of the Tax Commissioner for the years
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1949 and 1950 shows the total value of all assessable

property in the four judicial divisions outside of in-

corporated cities, school districts and public utility

districts, as follows

:

First Judicial Division $ 7,902,641.42

Second Judicial Division 7,141,092.33

Third Judicial Division 17,226,074.76

Fourth Judicial Division 15,842,740.27

Total $48,112,548.78

(See p. 31, Report for 1949-1950) (R. 120)

The total taxable property within the City of Juneau

in the year 1949 was $12,756,258.00 (R. 122). In the

Juneau School District it was $4,866,096.00 (R. 136).

In the City of Ketchikan it was $15,549,945.00 (R. 143),

and in the City of Anchorage it was $31,572,225.00 (R.

136). Therefore, the total taxable property within these

taxing areas not subject to the Alaska Property Tax

Act was $94,337,427.00. There are many other incor-

porated cities and school districts in each of these divi-

sions, and particularly in the third and first. But in the

four cities and the two school districts for which the

figures are available, the total taxable property which

is, in effect, exempt from the Alaska Property Tax Act,

is over 2^4 times the entire taxable property subject to

the provisions of the Act.

It has been thought necessary to suggest that another

reason for the so-called classification, or what we main-

tain is an exemption, is that those who own property

outside of municipalities and school districts have here-

tofore escaped taxation while those within the cities and

school districts have paid taxes for school and munici-
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pal purposes witiiiu tiiose districts. Tiiis is not so. In the

first place, the municipal taxes and the school taxes are

expended entirely for school and municipal purposes,

including streets, sewers, fire protection, public build-

ings, sanitation, and scores of other things which are

not available to those in the rural areas, and secondly,

property in the rural areas has heretofore provided

the greater bulk of the Territorial revenue through li-

cense, excise and other taxes, and these go not only to

support the small rural schools, but to pay their pro-

portion of an average of from 75% to 85% of the cost

of the city and district schools in addition to other gov-

ernmental expenses. The Court will take judicial notice

of the fact that the fisheries and mines are the chief

contributors to the revenue of the Territory and they

have been for many years, and they have paid and are

paying now, heavy taxes. Practically all their property

is situated in rural areas outside of incorporated cities

and towns, and a very small portion of the Territorial

revenues has been contributed from within municipali-

ties and school districts. Thus it appears that appellee's

entire argument on this point has been based on his

premise that the Alaska Legislature, prior to 1949, had

legislated so that an inequality or discrimination exist-

ed against the taxpayer in the cities and school districts.

And, assuming that such discrimination existed, ap-

pellee seeks to justify his position by assuming further

that the legislature now intended to reverse the situa-

tion and to require rural taxpayers to pay the full 1%
tax to the Territorial Tax Commissioner, while the tax-

payers in the cities and school districts may do what
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their own consciences dictate in the matter of imposing

the tax or collecting it, or they may exempt themselves

altogether. There is nothing in the record to support

appellee's assumption or the argument based thereon.

B. Does the fact that the property tax ordinances of the

various municipalities and school districts dififer in-

validate the Act?

Appellee adopts the fallacious premise that the leg-

islature has used a legitimate broad power of classifica-

tion to more equitably distribute the cost of government

between the two classes of taxpayers, i.e., those owning

property in rural areas and those owning property in

cities and school districts. It is then claimed that the

differing provisions of the several tax ordinances of the

cities and school districts can have no bearing upon the

legislation because the legislature, having the power to

classify can also adopt sub-classification. It is not shown

wherein we have, in this case, a rational basis for either

classification or sub-classification, and the difference

between classification and exemption was not pointed

out.

We do not contend that the substantial differences

in the tax ordinances of the various municipalities and

school districts, which are all set up according to law,

alone invalidate the Act. But we do contend that the

Act lacks uniformity because it applies one standard of

values, one method of assessment and collection and en-

forcement, to property outside of cities and school dis-

tricts while leaving it to the municipal and school dis-

trict authorities to either assess, collect and enforce the
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same tax at a different rate and in a different manner

and retain it for their own purposes, thereby setting up

several different standards and different procedures

within the various municipalities and school districts,

or to ignore it altogether, as was the case in the cities

of Fairbanks, Douglas and Juneau and the Fairbanks

and Douglas school districts in 1949.

Municipal and school district taxes are levied for

general municipal and school purposes (A.C.L.A.

§§16-1-35, 9th Sub., 16-1-111, and A.C.L.A. §37-3-23).

The Alaska Organic Act originally limited municipal

taxes to 20 mills. Congress in 1948 amended the Act

by increasing the limit to 30 mills.

We think it sufficient to say that with all the differ-

ences in the municipal and school district ordinances,

even if the 10-mill tax levied by the Alaska Property

Tax Act were provided to be actually collected by the

cities and school and public utility districts and covered

into the Territorial treasury for general Territorial

purposes, still, if assessed, collected and enforced in ac-

cordance with the widely differing provisions of the

local ordinances, the tax would lack uniformity and no

question of justification on the ground of classification

could possibly arise. We have here no device for distrib-

uting the cost of government among those who enjoy

its benefits, which would justify any classification,

much less an exemption of by far the greater portion of

all the property in the Territory.

The Alaska Property Tax Act is another example of

hastily conceived and hurriedly enacted legislation. It
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is apparent on the face of the law that it was intended

to exempt all property in cities and school and public

utility districts because the entire assessment, collec-

tion, enforcement and disposition of taxes within those

taxing units is left to the local authorities under their

own laws, and the Act gives the Territory no control and

no power to interfere if they ignore the law and refuse

to assess any Territorial tax at all, as was the case in

the five municipalities and school districts involved in

this case.

If appellee's theory is correct, or even partially cor-

rect, and the legislature had in view the object of favor-

ing municipalities and school districts, it no doubt

could have passed a general uniform law as required

by the Organic Act, providing for the levy, assessment

and collection of a tax on all property, wherever sit-

uated in the Territory, and then adjusted the school

expenses by assuming the entire cost and expense of

schools within cities and school districts, including the

cost of repairs and additions to school buildings.

Even if Chapter 10 had made it mandatory for cities

and school and public utility districts to assess and

collect the Territorial tax, under the very substantial

differences in their ordinances, permitting them to re-

tain the tax collected, and it could be said that still the

tax is uniform throughout the Territory and levied

under a general law, it is difficult to see how it could

possibly be considered an equal and uniform tax, under

a general law, when the legislature virtually withdrew

all its powers of enforcement and permitted the cities
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and school districts t^ exempt all property within their

corporate limits.

In determining whether an Act of the legislature is a

"general law" the U. S. Court of Appeals for the Ninth

Circuit in the case of Board of Education of San Fravr-

Cisco V. Alliance Assurance Co., 159 Fed. 994, 999, says

that there are certain rules which may be taken as set-

tled, and the opinion sets them torth as follows

:

_ "These general rules have been aptly stated

P thus: (1) An Act applying uniformly to the whole

or any single class of individuals or objects, where

the classification is founded upon some natural in-

trinsic or constitutional distinction, is a general

_ law. (2) In order to make the law general, the clas-

I sification must not be arbitrary, but must be found-

ed on some natural intrinsic or constitutional dis-

tinction, and some reason must appear why the Act

is not made to apply generally to all classes. (3) Al-

though a law is general when it applies equally to

all individuals of a class founded upon a natural

intrinsic or constitutional distinction, it is not gen-

eral if it confers particular privileges or imposes

peculiar disabilites or burdensome conditions in

the exercise of a conmion right upon a class arbi-

trarily selected from the general body of those who
stand in precisely the same relation to the subject

of the law."

The Alaska Property Tax Act in its operation and ef-

fect
'

' confers particular privileges '

' upon all property

owners in school districts, municipalities and public

utility districts. It is not necessary to state that in so

many words in the statutf^. It is not what the law states,

but the result of its operation which is the determining
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factor, and particularly the intent of the legislature

which may be seen from the language employed. The

universally accepted rule in such cases is simple. It"Ts

stated in a few words in 25 R.C.L. p. 815, §66, as fol-

lows:

"In determining whether a law is public, gen-

eral, special or local, the courts will look to its

substance and practical operation rather than to its

title, form and phraseology, because otherwise pro-

hibitions of the fundamental law against special

legislation would be nugatory. '

'

It would seem that looking to the substance and practi-

cal operation of Chapter 10, we must conclude that it is

not a general law within the meaning of the Alaska

Organic Act.

C. Do the provisions of Section 11 of the Property Tax
Act comply with the requirements of the Organic Act?

The Organic Act referred to hereinabove, in §9 as

amended, provides that "all taxes shall be uniform

upon the same class of subjects and shall be levied and

collected under general laws, and the assessments shall

be according to true and full value," etc., with the ex-

ception of mining claims, which are treated differently.

§11 of Chapter 10 says that the assessor "shall value

the property at such sum as he believes the same to be

fairly worth in money at the time of assessment, '

' and

again it defines true value as "that value at which the

property would generally be taken in payment of a just

debt from a solvent debtor." Again, at its value on

"Jan. 1 of the assessment year."

This establishes, at best, conflicting standards of
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value, neither of which is based on true and full value.

In the one instance it is left to the whim of the assessor

and there is no uniformity and no standard. There are

four assessors in the four judicial divisions independ-

ent of each other, with no connecting link between them

and no central equalization board. One assessor might

be an optimist and another a pessimist, and the results

might be widely different. In the other instance, where

a standard of value is attempted to be defined, we

might have a solvent debtor owning, let us say, an in-

operative cannery. He might owe some man $50,000.00,

who would say to him :
" I shall agree to take the can-

nery at $50,000.00 in satisfaction of the debt." The of-

ferer might be someone who knew nothing about can-

neries but who intended to dismantle the plant and sell

the machinery and lumber. At the same time, someone

else who was experienced in operating canneries, but

not a creditor, might be willing to pay $100,000.00 for

the property, to be used for canning purposes.

p It may be argued that appellants have not shown

themselves injured by this defect in the law, but since

there is no connection between the assessors and boards

in the several judicial divisions and no Territorial

board of equalization to which resort may be had, it is

impossible to know whether the property of plaintiff

in the Fourth Division was valued at its full and true

value, and the property of intervenor in the First Divi-

sion at
'

' such sum as the assessor believes it to be fairly

worth in money at the time of assessment. '

' Appellants

have surely been injured and their constitutional rights

violated by taxing their property, while allowing simi-

lar property of others to be passed over and immune.



II. Are the Provisions for the Taxation of Mining Claims
in Accordance with the Amendment to the Organic

Act of June 3, 1948?

The Act of Congress of June 3, 1948 (62 Stat. 302, 48

U.S.C.A. §78) gives the Legislature the power to value

unpatented mining claims and non-producing patented

mining claims which are also unimproved, at the price

paid the United States therefor, or at a flat rate fixed

by the Legislature, etc.

The Property Tax Act values these claims at

"$500.00 per each 20 acres or fraction of each such

claim." We grant appellee's suggestion that it is very

difficult, if not impossible, to ascertain the true and

full value of a non-producing and undeveloped mining

claim, and that it was proper for Congress to permit

the Legislature of Alaska to value these claims for the

purpose of taxation at a flat rate. However, we contend

that $500.00 for each 20 acres or fraction of each such

claim, is not at a flat rate. (The assessor valued inter-

venor's claims at $500.00 per claim, regardless of size

(R. 159).

The District Court for the Fourth Division (12 Alas-

ka 696 at p. 701), in its opinion in the injunction suits,

calls attention to the definition of the word ''flat" as

being '

' absolute ; unvarying ; exact ; even.
'

' This defini-

tion is taken from Webster's International Dictionary,

Second Edition. The method provided in the Property

Tax Act for taxing these mining claims is neither at so

much a claim, which would be a flat rate, or so much

per acre, which might be a flat rate. A full-sized lode

mining claim contains 20.611 acres. The value placed on

that claim by the law is not on an acreage basis, nor is it
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on a claim basis. Here again we find an example of haste

in the passage of the law, and we cannot see how it can

be remedied by judicial interpretation. If one had a

claim of exactly 10 acres, it might be contended that the

value should be $250.00, which is at the rate of $500.00

for each 20 acres, although the law does not read "at

the rate" of $500.00 per each 20 acres. But if one has a

claim of 20.5 acres, it is impossible to know at what rate

it is to be valued. We have $500.00 for the first 20 acres,

but what w^ould be the value placed on the remaining

.5 acres? Would it be another $500.00 or would it be

$25.00? Any way you take it, it is not uniform, and

the same Act of Congress which permits taxation of

mining claims at a flat rate also provides that all taxes

shall be uniform upon the same class of subjects. Many
mining claims are full-size lode claims or full-size

placer claims, and many others are what is known as

fractional claims, which might consist of anything from

a fraction of one acre to 20 acres. The best that can be

said for this provision is that it is so ambiguous as to

be unenforceable, and how any portion of it can be dis-

regarded for the purpose of interpretation it is diffi-

cut to see.

Counsel for appellee suggested that the words "or

fraction of each such claim" are ambiguous and that

they may be stricken out by the Court under the sever-

ability provision of the Act. However, let us see where

that would leave us. The law would then read "$500.00

per each 20 acres" but what about a smaller area, say

of two or three acres, or a fraction of an acre ? If '201

acres is used as a unit, what becomes of a claim smaller

than 20 acres ? What did the Legislature intend ? It is
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impossible, from the language of tlie Act, to ascertain

just what they did intend. The Legislature had the

power to value claims at a flat rate, and when so valued,

the tax applied must still be uniform. Congress must

have meant that the Legislature could value mining

claims at either so much per acre or so much per claim,

and the Legislature has, in its haste, failed to heed the

provision of the amendment to the Organic Act.

We cannot see how the rule of severability can be ap-

plied in this case, where it is impossible to find the leg-

islative intent from the language of the statute, and

where the Court, in order to correct the mistake, would

be required, in effect, to set up a wholly new rate of

taxation of mining claims. There is actually no ambig-

uity in the language used in the Act, the pertinent part

of which is "$500.00 for each 20 acres or fraction of each

such claim. '

' There is nothing for the Court to construe.

The language means that the value shall be $500.00 for

each 20-acre claim and $500.00 for a fraction of such

claim, no matter how small. We submit that such a

basis of valuation is arbitrary and unenforceable and

by no means on the basis of a "flat rate.'^

It will be observed that in the amendment to the

Organic Act, of June 3, 1948, 48 U.S.C.A. §78, it is pro-

vided in part that

"Unpatented mining claims and non-producing

patented mining claims which are also unimproved,

may be valued at the price paid the United States

therefor or at a flat rate fixed by the Legislature

* * * >?

However, that is not what the Legislature attempted to
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do in Chapter 10 of the Laws of 1949, for the language

used there is as follows

:

"The assessed value of unimproved, unpatented

mining claims which are not producing, and non-

producing patented mining claims upon which the

improvements originally required for patent have

become useless through deterioration, removal or

otherwise, is hereb}^ fixed at $500.00 per each 20

acres or fraction of each such claim, * * *."

The Act of Congress amending the Organic Act al-

lows the Legislature to value unpatented mining claims

at the price paid the United States therefor or at a flat

rate fixed by the Legislature. This makes no distinction

between unpatented mining claims which are producing

and unpatented mining claims which are not producing.

Let us proceed under the Alaska law with an unpatent-

ed mining claim. Suppose we have a mining claim un-

patented which is improved because there is a tunnel or

shaft on it which was driven 40 years ago, but its actual

value is less than $500.00. Then its true value might

well be $200.00, and it would have to be assessed at its

true value because it is improved and it is not, within

the meaning of Section 3 of Chapter 10, an unimproved

unpatented mining claim. Therefore, we would have an

unimproved claim assessed at more than an improved

claim, for unimproved claims which are unpatented

must all be assessed at $500.00 per each 20 acres, etc.

I The same would be true of a patented claim where a

tunnel had been driven and a shaft sunk to cover the

cost of the $500.00 improvements required for patent.

If the tunnel and shaft had caved in, then the improve-
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ments required for patent would have become useless

and the claim would have to be valued at $500.00 for

taxation purposes. But if the tunnel and shaft had noi

caved in, the value would be fixed at the full and true

value, which might be 50c if the claim had been worked

out years ago.

Therefore, the Legislature has not even followed the

provisions of the Act of June 3, 1948, at all when they

provide for taxing only unpatented mining claims

which are not producing and "non-producing patented

claims upon which improvements have become useless,
'

'

etc., at a flat rate of $500.00 per each 20 acres or frac-

tion of such claim, if, of course, one could even deter-

mine what that means in terms of a flat rate. It is not a

flat rate, and it is not by any means uniform as to the

same class of subjects.

In the case of the County Commissioners v. James M.

English, 35 Atl.(2d) 135, a 1943 decision from the

Maryland Court of Appeals, it was held that a flat tax

of $30.00 per year, based on all automobile trailers used

as places of habitation, enacted as a revenue measure

was unconstitutional as being arbitrary and without

uniformity ai xi equality, in that it taxed on a different

bases those living in a house having a permanent foun-

dation and those living in structures having a tempo-

rary foundation, and as between the latter it levied the

same tax on a cheap structure as upon an expensive

structure.

In the case of Northwestern Improvement Co. v.

Morton County, 47 N.W.(2d) 543, decided by the Su-
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preme Court of North Dakota on April 12, 1951, it was

held as follows

:

"The statutes imposing excise tax of three cents

per acre for the privilege of holding mineral rights

severed from surface rights in realty by reserva-

(tions in deeds conveying surface rights, without

development of mineral rights by mining opera-

tions, are void as discriminatory, unreasonable, ar-

bitrary, and violating the equal protection clause

of the Fourteenth Amendment to the Federal Con-

stitution in that they apply the flat rate solely to

undeveloped mineral rights severed from surface

rights by express reservations of mineral rights in

deeds conveying surface rights and not to undevel-

oped mineral rights severed by direct conveyance

thereof from owners of surface rights.
'

'

It was pointed out in that case that the constitution

of the state did not command the Legislature to tax all

property by uniform rule, but that the Fourteenth

Amendment to the Federal Constitution, by requiring

equal protection of the laws, precludes purely arbitrary

classifications. Therefore, if the Fourteenth Amend-

ment applies to Alaska—and Section 3 of the Organic

Act applies it— (see Anderson v. Midlaney, 191 F.(2d)

123; Duncan v. Kahanamoku, 327 U.S. 304) then the

Act of Congress authorizing the taxation of unpatented

mining claims itself would seem to be void.

But that is not all, for the Act of June 3, 1948, does

not authorize the Legislature to tax mining claims as

the Legislature has attempted to tax them by Section 3

of Chapter 10, Session Laws of Alaska, 1949. The Act

of Congress says

:

'

' Unpatented mining claims * * * may be valued
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at the price paid the United States therefor or at

at flat rate fixed by the legislature.
'

'

That is all unpatented mining claims. There is only one

alternative ; that is the price paid the United States for

the claim or at a flat rate. Since there is no price paid

the United States for the unpatented mining claims,

then under the Act of Congress all unpatented mining

claims must be valued at a flat rate. But the Legislature

attempts to tax at a flat rate only "unpatented mining

claims which are not producing" with the results which

we have pointed out hereinabove.

III. The Tax on Boats As Provided in Ch. 88 S.L.A. 1949
Is Invalid and Not According to the True and Full

Value As Provided in the Organic Act and the Amend-
ment of June 3, 1948.

Chapter 88 of the Session Laws of 1949 amends Chap-

ter 10 so far as it refers to boats or vessels engaged in

marine service on a commercial basis. That chapter pro-

vides for a tax on boats as follows : (a) on the basis of

value as defined in Chapter 10, Section 3, or (b) at $4.00

per net ton of the vessel's registered tonnage.

Then in Subsection (b) of Chapter 88 it is provided

that

^^In any event the amount payable hereunder,

for each such boat or vessel, shall he not less than

$20.00 per annum.'

^

It is apparent that what is meant by "payable here-

under" is payable under the provisions of Section 3 of

the Alaska Property Tax Act, and that no boat or ves-

sel may be valued either on a valuation basis or a ton-
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nage basis at less than $2,000.00 if the tax is to be $20.00

per annum. Therefore, if we have a boat of 2 tons and a

value of $1,000.00, the tax on the tonnage basis would be

$8.00 and the tax on the valuation would be $10.00, but

the Legislature has provided a minimum of $20.00.

Therefore, one might have a boat which is not taxed on

either the true valuation or the tonnage basis.

We wish to point out that the plaintiff in this case

has no boats or vessels, but the intervenor has, and these

were taxed on a tonnage basis and the tax was paid to

the school district on that basis. (See deposition of J. A.

Williams and Exhibit "J" attached thereto.) (R. 133).

We do not concede that the plaintiff cannot complain

of this tax on vessels for the reason that he has none,

but where a boat or vessel is not taxed at its true and

full value as provided in the Organic Act, and plain-

tiff's property is assessed at its true and full value, the

plaintiff can complain that the taxes are not uniform

and that his rights have been violated by the Act. Of

course, the intervenor has no cause of complaint since it

paid the tax on the tonnage basis—that is, on some of

them. Therefore, this amendment. Chapter 88, on its

face shows that the Legislature ignored the provisions

of the Organic Act in applying the alternative tax to

boats and vessels. The Organic Act provides that all

taxes shall be uniform upon the same class of subjects

and that the assessments of property shall be at its

true and full value. Taxing boats on a tonnage basis is

in disobedience of the mandate of the Organic Act, and

it certainly destroys the uniformity of the tax. The

Legislature, could no doubt have classified boats and ap-

plied a different rate to them, but it did not do that.
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iV. Does the Lack of Any Provision ior a Territorial

Board of Equalization Destroy the Uniformity of the

Tax?

There is no provision in the Alaska Property Tax Act

for any general over-all or Territorial board of equal-

ization. The law sets up divisional boards which have

powers of equalization, etc., in each of the respective di-

visions where they are provided, but there is no Terri-

torial board and no means provided for equalizing the

values between the different taxing units. There is no

way to equalize the taxes in the First Division with

those assessed on similar property and property of the

same value in any other division. There is no agency for

equalizing the assessment or values as between prop-

erty within a municipality or school district and prop-

erty outside of municipalities and school districts.

There is no provision for equalizing the assessments

between the different municipalities, school districts

and public utility districts.

Means for equalizing taxes are at the very root of the

problem of attaining uniformity. We know that prop-

erty cannot always be valued at its exact value, and it is

not always possible to equalize values to a mathematical

certainty, but equalization is essentail to uniformity

and especially under a law such as Chapter 10. The Ter-

ritory, under the law, assumes to tax all property within

the Territorial limits, and the property within the Ter-

ritory outside of cities, school districts and public util-

ity districts is to be valued by assessors in the various

judicial divisions and equalized by a board of equaliza-

tion in each judicial division. But that applies only to
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property outside of these tliree classes of taxing imits.

The cities and school districts are left with their own

boards of equalization, with their own assessors, and

with their own methods of collection and enforcement

of taxes, and it is expressly provided in the law that

neither the divisional boards of equalization nor the

Tax Commissioner shall interfere with the manner in

which taxes may be assessed and equalized within in-

corporated cities and school districts, and they cannot

interfere or complain if they are not equalized at all.

These four divisional boards have no connection with

each other and none of them has any connection with

any board of assessment within any city or school dis-

trict.

It is not so much the lack of a Territorial Board of

Equalization as such that creates the mischief, but the

total absence of any means of equalization at all, of

which appellants complain; means of equalization,

through the Tax Commissioner, the courts or otherwise.

In the authorities cited by appellee and by the District

Court in its opinion we cannot find any case where there

was no means of equalization. Typical is the case of

Charleston Assn. v. Alderson, 324 U.S. 182, where the

law had imposed on the county courts of West Virginia

the duty of acting as Boards of Review with the right to

the taxpayer to appeal.

A taxpayer has no means of knowing whether his

property is valued too high in relation to similar prop-

erty of others situated in any other judicial division or

in any other taxing unit. It is true that the appellants

have not complained in this case of the values placed on

their property. Indeed, there is no place where they can
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complain. There is no administrative step that they can

take to remedy this defect in the law.

If the appellant, Hess, for instance, has a diesel en-

gine outside the City of Fairbanks and on his mining

claims and outside the Fairbanks school district, the

divisional assessor may value it at $5,000.00, while an

exactly similar engine situated within the City of Fair-

banks may be valued at $1,000.00 by the municipal as-

sessor, and the law provides for no method of inquiring

into the justice or the uniformity of these two assess-

ments. One piece of property might be valued at one

sum in one judicial division and at an entirely different

sum in another judicial division. That would hardly be

uniform, but the appellants have nowhere to go to seek

equalization. Such a law makes uniformity impossible.

It forces a taxpayer in one taxing unit to submit to

the valuations made by the assessor for that unit or

district without regard to even their approximate uni-

formity with values in other taxing units. It deprives

the taxpayer of the ordinary and necessary remedy at

law to which he is entitled. It is well settled that every

taxpayer has a right to complain and to seek redress

through a properly constituted board, or in the courts,

if his property is over-valued by the assessor. He must

exhaust his administrative remedies before he goes to

court for that purpose. But here there are no means of

redress. The Legislature has provided for a measure of

uniformity within each separate city and school district

and within each separate judicial division outside cities

and school districts, but the Legislature has only such

power as is granted to it by the Organic Act and no-

where in the Act is there any authority for attempting
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any form of uniformity except on a territorial-wide

basis.

In the case of Pierce v. Green, et at., 294 N.W. 237,

the Supreme Court of Iowa held that under a provision

of the state constitution which does not have a specific

mandate that '

' all taxes shall be uniform upon the same

class of subjects and shall be levied and collected under

general laws * * *," such as we find in the Organic Act

of Alaska, but which state constitution simply provides

that "all laws shall be general and of uniform opera-

tion throughout the state," a mandamus action was

proper against the state Tax Commission where it had

valued some property at 22.6%, some at 25.2%, some at

29.4%, some at 30.8 7o and some at 30.3%). The court

stated at page 343, "To accomplish the purpose of the

equality and uniformity provisions of the Constitution

it is necessary that there be uniformity not only in the

rate or percentage of taxation, but also in the rate or

percentage of the valuation of property, which is taken

as the base to which the rate of taxation is to be ap-

plied.
'

'

The court further held that since the plaintiff's prop-

erty was assessed at a higher rate than that of others,

which was taxed on the percentages of value herein-

above stated, the tax was not uniform and a judgment

of the lower court which had denied a writ of manda-

mus to plaintiff was reversed. That action, it will be ob-

served, was brought against the state tax commission to

require it to equalize the values and to assess all prop-

erty on the same basis. In Alaska we have no Territorial

tax commission which has jurisdiction over all the

property upon which the tax is levied. We have no
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board of equalization. The Territorial Tax Commis-

sioner is denied jurisdiction over most of the property

in the Territory, and most of the property is exempt.

This is the result of the law itself, and the attack must

be made on the law. In the Iowa case it was the state

tax commission which was at fault for not equalizing

values. In Alaska the defect is in the law itself.

The plain language of the Organic Act requires that

all property both within and without municipalities

and school districts be valued and taxed in the same

manner, and unless there is some forum, board, com-

mission or authority of some kind with the power to

equalize values, the tax cannot be uniform, and the lack

of the board of equalization wholly ignores that provi-

sion of the Organic Act.

In the Iowa tax case the tax commission had pro-

ceeded contrary to the constitution. In the Alaska case

it is the Legislature which has violated the constitution

or the terms of the Organic Act.

Black's Law Dictionary, Second Edition, p. 1185,

gives the definition of uniformity as follows

:

''A statute is general and uniform in its opera-

tion when it operates equally upon all persons who
are brought within the relations and circumstances

provided for.

"Uniformity in taxation implies equality in the

burden of taxation which cannot exist without uni-

formity in the mode of assessment as well as in the

rate of taxation. Further, the uniformity must be

co-extensive with the territory to which it applies,

and it must be extended to all property subject to

taxation so that all property may be taxed alike

and equally.
'

'
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See also Midwest Mutual Insurance Co. v. Hoet, 222

N.W. 548.

This lack of uniformity and lack of any remedy to

the taxpayer to require equalization is illustrated in

what we have said hereinabove with reference to the

tax on boats.

In the case of Huidekoper v. Hadley, 111 Fed. 1, the

United States Court of Appeals for the Eighth Circuit

dealt with a taxing statute under the Constitution of

the State of Missouri. The court discusses the provi-

sion in the constitution requiring the board of equaliza-

tion of the state to adjust and equalize the values of

real and personal property among the several counties

of the state. The board had not done that, and the court

held a writ of mandamus would lie to compel it to do so.

In the Alaska case no board is provided, but the Or-

ganic Act imposes the duty on the Legislature to see

that all taxes are uniform on the same class of subjects

and assessed on full and true value. How can anyone

know whether that is done unless there is a Territorial

board of equalization ? And since we cannot mandamus

the Legislature or any other governmental authority to

provide a board, without which, in the very nature of

things, there can be no equalization and no uniformity,

we think the Court should declare invalid any law of

the Legislature which does not make this essential

provision without which there can be no uniformity.

In Railroad d Telephone Co. v. Board of Equalisers,

85 Fed. 302, it is held that where assessments are made

by different boards, and where there is a constitutional

requirement of uniformity in taxation, the State is re-
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quired to provide for equalization of assessments made

by different boards in order to insure that the same

measures of value shall be applied to all property. On

this point the Court said

:

"It is obvious enough that if the State adopts a

system of taxation by which assessments are made
through different officers, agencies or boards, the

State is equally represented by every such board or

agency, and, so far as substantial results are con-

cerned, the case is just the same as if the State

acted through one board only * * *. If there is a

discrimination against different species of prop-

erty imposing an unconstitutional burden there-

on, the result cannot be sustained, and this is equal-

ly so whether such a result is due to erroneous ac-

tion by the board or to defect in the legislation in

not requiring equalization and furnishing the

means whereby this might be made real and effec-

tive."

The requirements of uniformity are generally under-

stood to mean geographical uniformity throughout the

Territory to which the tax applies. This Alaska tax

must be uniformly assessed throughout Alaska. The

statute must guarantee that uniformity. This statute,

on its face, would deny it. In the case of Huron-Clinton

Met. An. v. Board of Supervisors, 8 N.W. (2d) 84, we

find the following language

:

"What is meant by the words 'taxation by uni-

form rule?' And to what is the rule applied by the

Constitution? * * *

"Taxing by uniform rule requires uniformity

not only in the rate of taxation, but also uniformity

in the mode of assessment upon the taxable values.

Uniformity in taxing implies equality in the bur-
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den of taxation, and this equality of burden cannot

exist without uniformity in the mode of assessment

as well as in the rate of taxation. But this is not all.

The uniformity must be co-extensive with the ter-

ritory to which it applies. If a State tax it must be

uniform all over the State; if a county, town or

city tax, it must be uniform throughout the extent

of the territory to which it is applicable. * * * The
purpose of state equalization is to correct improper

application of the true cash value rule and result-

ing variations in assessment as between counties."

See, also

:

61 C.J., "Taxation, "§65;

Maelty v. Tantges, 52 N.W. 858

;

Redman v. Wisenheimer, 102 Cal. App. 488,

283 Pac. 363

;

61 C.J., "Taxation," §922;

People V. Orvis, 133 N.E. 787

;

P Huidekoper v. Hadley, 177 Fed. 1

;

United Globes Mines v. Gila County, 100 Pac.

744.

Equalization, therefore, is necessary to assure uni-

formity.

The main issue in this case is lack of uniformity, and

this appears upon the face of the law itself; and this

lack of uniformity exists in the tax itself within the dif-

ferent taxing districts or units and the lack of any pro-

vision for equalization. Whether uniformity of assess-

ment was attained in the four judicial divisions in 1949

is a question of fact, and that question cannot possibly

be determined because of a denial to taxpayers of any
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agency through which they might have assessments

equalized.

V. What Is the Nature of the Tax Which Was Levied by
Cities and School Districts in 1949?

Section 44 of Chapter 10 provides that the Tax Com-

missioner "shall administer all the provisions of this

Act except those specifically assigned to a board or

under the purview of municipal or school district au-

thority.
'^

The boards of assessment and equalization created by

Section 43 have their power circumscribed and their

jurisdiction is limited to the specific judicial division

in which they are created (Sub-section (f), Sec. 43,

Ch. 10).

When appellants brought the injunction suit in Fair-

banks, which is No. 6352 in the Fourth Judicial Divi-

sion (see Record in Cause No. 12675 of this Court), they

took the position that since the law itself, in Section 3,

pretends to levy the 10-mill tax on all real and personal

property in the Territory, that naturally includes

school districts and municipalities, and we urged that

the first 10 mills of the tax assessed and collected on

plaintiff's property within the municipality at Fair-

banks for municipal purposes, and the first 10 mills of

the tax levied and collected on plaintiff's property with-

in the Fairbanlis school district for school purposes,

was levied and collected under the Alaska Property Tax

Act. (See Paragraphs X and XI of the plaintiff's Com-

plaint in Cause No. 6352 in the Fourth Judicial Divi-

sion.) (189 F.(2d) 417) Record in U. S. Court of Ap-

peals, Ninth Circuit, No. 12675.
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The Court in the Fourth Division, in its findings

found that the incorporated cities of Fairbanks, Ju-

neau and Douglas and the Juneau Independent School

District, Douglas Independent School District and

Fairbanks Independent School District did not provide

for the collection of the Territorial tax levied under the

provisions of Chapter 10. (See Finding No. Ill in

Cause No. 6352.) (U. S. Court of Appeals record in

Cause No. 12675).

In its conclusions of law in that case the Court held

that no cause of action was shown against the defend-

ants City of Fairbanks and the Fairbanks School Dis-

trict, and the cause against them was dismissed (see

Conclusion No. VIII) ; and the Court taxed costs in

their favor against the plaintiff and intervenor (see

Finding No. IX).

When the case went to this Court, this Court affirmed

Judge Pratt in his dismissal of the corporate defend-

ants, 189 F.(2d) 417 at p. 421. There, in discussing the

necessity of injunction to prevent a multiplicity of

suits, the appellate court said

:

"The answer to this contention is that none of

the municipalities or school districts have attempt-

ed to assess or collect a tax under the Act except in

one instance already mentioned, in which case the

tax on boats was voluntarily paid * * * "

This illustrates the complete independence of the cities

and school districts under the provisions of Chapter 10.

They may levy a tax in their own fashion if they desire

to do so, and keep it for their own uses, or they may de-

cline to levy it and thereby wholly exempt all property

within their boundaries.
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Moreover, the levy alone, if uniform, would not be

sufficient to make the law valid in the face of the lack

of any provision for equalization by a Territorial board,

irreconcilable conflicts sanctioned by Section 4, the dif-

ferences in the rates of taxation within and without

municipalities, as provided in Section 4, the inconsist-

encies of Section 11 as to valuation, and all its other

infirmities. There is certainly no uniformity of levy.

CONCLUSION

In addition to the documentary evidence, we have in-

troduced the oral testimony of Mr. J. A. Williams, a

witness for the intervenor, for the purpose of explain-

ing the manner in which the taxes on intervenor 's prop-

erty were assessed and collected in 1949 by the Juneau

School District, and for the purpose of showing that the

intervener's property in the Territory outside the

cities of Juneau and Douglas and the Juneau and Doug-

las School Districts where very substantial property

taxes are assessed each year, to-wit, a total of $26,977.82,

did not quite escape taxation. The intervenor paid the

Territory the Business License Tax levied under Chap-

ter 43, Laws of 1949, on its power sales. It also pays

the United States, through the Forest Service, an an-

nual license fee on the Annex Creek power plants of

$3,240.00, of which amount 25%, or $810.00, is refunded

to the Territory. Then there is another 10 7o, or $324.00,

of this amount used by the Forest Service for roads and

trails in the Territory, so that the total amount of tax

contributed to the Territory by the Annex Creek plant

alone, which is situated outside the incorporated dis-

tricts, is $1,134.00. (See §§500 and 501, Title 16

U.S.C.A.)
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We have not discussed the fact that when real prop-

erty is sold for taxes within a city or school district,

there is a redemption period allowed of two years, but

if the property sold is outside a city or school district,

there is no redemption. This shows on its face the con-

flict with the requirement of the Organic Act that all

taxes shall "be levied and collected under general laws."

Neither have we discussed the conflict between the

law. Chapter 10 and the Fifth and Fourteenth Amend-

ments to the Constitution of the United States and the

Civil Rights Act. In the absence of the specific man-

date of the Alaska Organic Act as to uniformity, the

Act would be violative of the constitutional guaranties

above mentioned. In the recent North Dakota case of

Northwestern Improvement Co. v. Morton County, 47

N.W.(2d) 543, supra, we find that where the North Da-

kota constitution did not contain the uniformity pro-

vision, nevertheless the Supreme Court of North Da-

kota held that the tax in question violated the Four-

teenth Amendment to the United States Constitution.

B In Alaska we have the plain, simple, unambiguous

requirement of the Organic Act in Section 9 that

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws * * * "

It is difficult to see how Chapter 10, as amended by

Chapter 88, could possibly be practically put in oper-

ation even if held to be valid. It just will not work ; but

we have listed on pages 6 to 10 of this brief,

eighteen defects in the law, and we assert that these are

not trivial ; they are not technical ; they are not such as

can be removed by judicial interpretation. Any one of
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them is sufficient to render the law a nullity ; but taken

all together they indicate not only a complete disregard

of the Organic Act, the Constitution and the Civil

Rights Act, but a very clumsy attempt at subterfuge.

In disregard of the requirements of uniformity, the

draftsman of the Act set out to devise exemption of

more than two-thirds of the property in the Territory

from taxation and then, like one who has committed a

crime and endeavors to conceal it, he is led on into other

violations until finally he becomes enmeshed in a web

from which there is no escape.

The draftsman of Chapter 10, having determined to

circumvent all Constitutional provisions for equality

and uniformity, began piling Ossa on Pelion so rapidly

that he has carried invalid provisions into nearly every

section and it requires no Titan to shake down the moun-

tain, but it falls of its own weight.

Respectfully submitted,

Faulkner, Banfield & Boochever,

H. L. Faulkner,

Juneau, Alaska.

Medley & Haugland,
1011 American Building,
Seattle, Washington.

Attorneys for Appellants.
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APPENDIX A

Chapter 10, Session Laws of Alaska, 1949

Section 1. Title. This Act may be cited as the

''Alaska Property Tax Act."

Section 2. Definitions. As used in this Act, the fol-

lowing words and terms shall have the meanings as-

cribed to them in this section unless the context clearly

indicates a different meaning:

(a) The word "assessor" means an authorized repre-

sentative of a Board of Assessment and Equalization

designated to perform the duties of making assessments

in a judicial division.

(b) The word "board" means a Board of Assess-

ment and Equalization.

(c) The word "Collector" means the Tax Commis-

sioner or his authorized representative, employee or

agent designated by him.

(d) The word "division" means judicial division as

understood and recognized in Alaska.

(e) The word "improvements' include all buildings,

structures, fences and additions erected upon or affixed

to the land, whether or not the title of the land has been

acquired by any particular person.

(f) The word "include," when used in a definition

contained in this Act, shall not be deemed to exclude

other things otherwise within the meaning of the term

defined.

(g) The word "person" means and includes any in-

dividual, trustee, receiver, firm, partnership, joint ven-
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tiire, syndicate, association, corporation, trust, or any

other group acting as a unit.

(h) The words "personalty" or "personal proper-l

ty" shall mean all machinery, equipment, household!

goods, and other tangible personal property which isl

located on or used in connection with particular landj

or owned, possessed or used independently of any par-

ticular land.

(i) The word "property" means and includes real

property, improvements, and personalty, as herein de-

fined.

( j ) The words '

' real property " or " land '

' means any

estate or interest therein, including permit or license

rights, and improvements thereon, and shall include all

timber on patented lands.

(k) The words "Tax Commissioner" means the Taxi

Commissioner of the Territory of Alaska.

(1 ) The words '

' tax lien
'

' embrace liens for penalties, ^

interest and costs as well as for unpaid taxes.

(m) The word "Territory" means the Territory ofj

Alaska.

Section 3. Levy of Tax. For the calendar year of

1949, and each calendar year thereafter there is hereby

levied, and there shall be assessed, collected and paid,

a tax upon all real property and improvements, col-

lected and paid, a tax upon all real property and im-

provements and personal property in the Territory at

the rate of one per centum of the true and full value

thereof. For the purposes of this section the assessed

value of unimproved, unpatented mining claims which

I
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are not producing, and non-producing patented mining

claims upon which the improvements originally re-

quired for patent have become useless through deteri-

oration, removal or otherwise, is hereby fixed at $500.00

per each 20 acres or fraction of each such claim, except

j

that if the surface ground of any such claim is used for

,' other than mining purposes and has a separate and in-

dependent value for such other purposes, the valuation

as pertains to such non-mining uses and of improve-

ments incidental to such uses shall be according to the

full and true value thereof.

Section 4. Tax Upon Property Within Incorporat-

ed Cities and Districts. The tax levied under the pro-

visions of Section 3 upon the property within the limits

of an incorporated city or town, independent school

district or incorporated school district in the Territory

shall be assessed, collected and enforced in the manner

prescribed by the property tax law of the municipality

or district, by and at the expense of the municipalities

and districts pro-rated proportionately between each,

provided that amounts levied but which prove uncollec-

tible, and the cost of foreclosure on delinquent accounts

shall be borne by the city or school and public utility

district.

All of the tax levied under this Act which is so col-

lected shall be remitted to such municipalities or school

districts as follows

:

(a) As to cities which are not a part of an independ-

ent school district the municipal tax collection author-

ity shall turn the amount of tax collected over to the

city treasurer.
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(b) As to incorporated school districts the tax col-

lectors thereof shall turn the amount of tax collected

over to the district school board.

(c) As to cities which are part of an independent

school district the amount of taxes collected shall be

turned over to the city treasurer. The city treasurer is

hereby authorized and empowered to turn over to the

school board such part of the funds collected as may be

determined by the city council from time to time neces-

sary to efficiently carry on school functions in said

school district. Such cities may assess and collect an

additional tax on real and personal property situate in

the said cities not to exceed the amount allowed by law,

which tax shall be assessed and collected at the same

time and in the same manner as the tax provided in

Section 3 of this Act, which said funds shall be used

by said cities for general municipal purposes. Regard-

ing that part of independent school districts outside of

town bounds, the tax collection authority therein shall

turn the taxes collected over to the district school board

;

provided that the millage levy for school purposes shall

be uniform within incorporated school districts whether

said districts includes another incorporated municipal-

ity or not and any unused remainder up to the maxi-

mum levy hereunder shall revert to the Territorial

Treasurer except that portion collected within any in-

corporated municipality within the boundary of such

school district in which case such remainder, unused

for school purposes, shall revert to the treasury of the

incorporated municipality in which it may be collected.

(d) Taxes collected hereunder within a public utility

district shall be handled in a like manner to those col-
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lected in cities or other incorporated municipalities,

including collection costs, remissions and school millage

levy provisions as set forth herein.

g. (e) In all cases where such local units are to receive

such tax collections, the local tax collection authority

shall, upon delivery of the money as above set forth,

obtain a receipt in duplicate therefor and forward the

duplicate thereof to the Tax Commissioner. The time

or times to be set for payment on account of such col-

lections shall be prescribed by the Tax Commissioner.

Such other accounting as may be indicated shall be

made to the Tax Commissioner at such times and in

such manner as may be prescribed by him.

The tax money so collected which remains after re-

missions have been made shall be transmitted to the Tax

Commissioner at such intervals and in such manner as

he shall direct, for deposit with the Treasurer, to be

covered into the general fund of the Territory.

Section 5. Tax on Pkoperty Outside Incorporated

Cities and School Districts. The tax levied under the

provisions of Section 3 upon property outside the lim-

its of an incorporated city, independent school district,

or incorporated school district or public utility district

in the Territory shall be assessed, collected and en-

forced as provided in this Act.

Section 6. Exemptions.

(a) Property shall be exempt from taxation here-

under when used exclusively for education, religious,

or charitable purposes.

(b) The property of the United States, of the Terri-

tory, and of any municipal corporation, independent
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school district, incorporated school district, public util-

ity district and association operating utilities under

arrangement with the Rural Electrification Adminis-

tration, shall be exempt hereunder.

(c) The personal property of any person to the value

of $200.00 shall be exempt hereunder.

(d) The property of any organization not organized

for business purposes, whose membership is composed

entirely of the veterans of any wars of the United

States, or the property of the auxiliary of any such or-

ganization, and all monies on deposit belonging to such

organization shall be exempt hereunder, except any such

property which produces rentals or profits for such or-

ganization.

(e) The laws exempting certain property from levy

and sale on execution shall not apply to taxes levied

hereunder or to the collection thereof.

(f) New industrial, commercial and business con-

struction shall be exempt during the period of construc-

tion and until the plants or buildings are occupied or

operated, but in no case shall this exemption exceed

three taxable years from the time of beginning of con-

struction. Modifications and repairs to existing struc-

tures shall not be considered new construction under

this provision.

(g) All homesteads upon which entry has been made

in accordance with the land laws of the United States

shall be exempt from the date of entry until one year

after the date upon which patent shall have been grant-

ed and final title acquired. Such exemptions shall in-

clude all improvements upon such homesteads pertain-

ing to residential or agricultural purposes.
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(h) Industrial Incentive Clause: The Tax Com-

missioner is authorized to grant incentive exemptions

hereunder in the manner and to the extent hereinafter

set forth

:

(1) An exemption of one-half of the tax otherwise

imposed hereunder, or such other lesser fraction thereof

as the Tax Commissioner may deem to be a necessary

and proper encouragement to new industry as herein-

after defined, for such period not exceeding 10 taxable

years from the date production is commenced, upon new

plants and buildings and other installations, real estate

and equipment, as are constructed and procured by new

industrial enterprises, as hereinafter defined, to manu-

facture or process products which constitute industry

new to Alaska with resultant establishment of new pay-

rolls in Alaska.

The terms "new industry" or "new industrial enter-

prises" as used herein shall mean undertaking for the

purpose of manufacturing or processing products not

manufactured or processed in Alaska on the effective

date hereof and for which plants have not already been

established in Alaska.

(2) The Tax Commissioner shall establish and pro-

mulgate general standards and rules conformable to this

Act for determining the eligibility of applicants for ex-

emptions hereunder, and the extent to which exemp-

tions for such applicants respectively are to be granted,

including such factors as : permanence of the industry

involved ; the amount of its capital investment ; whether

it is a seasonal or continuous operation ; whether it will

likely be marginal because of distance from principal
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markets; transportation costs and differential in cost

of production in Alaska as compared to cost of pro-

duction elsewhere ; the number of resident Alakan work-

men who will be given employment ; and other pertinent

factors, related to improving the economy of the Terri-

tory of Alaska. He shall also consider in each case the

recommendation of the Divisional Board of Assessment

of the division in which the new industry is proposed to

be established, which recommendation shall be obtained

by the applicant in advance of the application and at-

tached thereto. After all such factors are taken into

consideration, the decision of the Tax Commissioner

shall be rendered, subject, however, to final approval of

the Divisional Board of Assessment. If after studying

the Tax Commissioner's findings and decisions, the said

Board, acting by majority of its members, is unable to

agree with said decision, it shall, after reasonable no-

tice to the Tax Commissioner and the affected new in-

dustry, hold a hearing and make the decision, which

shall be final, except that when such exemption decision

expires, the position of the new industry may be re-

evaluated and extension granted within the maximum

limits allowed hereunder, in the same manner as pro-

vided for the granting of the original exemption.

(3) All exemptions granted hereunder shall be nego-

tiated and consummated prior to the initial commence-

ment of production by the applicant.

(4) Exemptions granted by the Tax Commissioner

hereunder shall be applicable within or without munic-

ipalities, school districts or public utility districts.

Section 7. Returns.

(a) On or before the 15th day of July in the year
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1949, and on or before the 15tli day of March in eacli

year thereafter, every person shall submit in duplicate

to the assessor of the judicial division, a return of his

property, and of the property held or controlled by him

in a representative capacity, in the manner prescribed

in this Act, which return shall be based on values exist-

ing as of January 1 in the same year.

* * *

Section 11. Valuation. Property shall be assessed

at its full and true value in money, as of January 1 of

the assessment year. In determining the full and true

value of property in money, the person making the re-

turn, or the assessor, as the case may be, shall not adopt

a lower or different standard of value because the same

is to serve as a basis of taxation, nor shall he adopt as a

criterion of value the price for which the property

would sell at auction, or at a forced sale, either separ-

ately or in the aggregate with all of the property in the

taxing district, but he shall value the property at such

sum as he believes the same to be fairly worth in money

at the time of assessment. The true value of property

shall be that value at which the property would gener-

ally be taken in payment of a just debt from a solvent

debtor.

Section 12. Assessment. Every person shall be as-

sessed and taxed annually on his property in the divi-

sion in which the property is situated, and where any

parcel of land is situated partly in one division and

partly in another or partly within a municipality or

school district and partly elsewhere, the assessment in

respect of that parcel shall be made in the division or

district within which the greater part of the property
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is situated. Real property and personalty shall be sep-

arately assessed.

Section 13. To Whom Assessed.

(a) Subject to subsection (b) and (c) of this section,

property shall be assessed and taxed in the name of the

owner or claimant or where the property is owned, oc-

cupied or claimed by two or more persons, it shall be

assessed and taxed in the names of the owners, occu-

piers or claimants jointly.

(b) Where a verified statement is furnished showing

that property has become the subject of a contract of

sale or been leased by the owner to another person, the

name of the other person shall be noted on the assess-

ment roll and like notice of the assessment shall be sent

to him as to the owner, in which case the taxes assessed

in respect of the property may be received either from

the owner or from the purchaser or tenant, or from any

optionee, prospective distributee, purchaser or encum-

brancer who desires to safeguard the title to the prop-

erty.

(c) Land of the United States or the Territory which

is held under any mining location, lease, license, agree-

ment for sale, accepted application for purchase, or

otherwise, shall be assessed and taxed in the name of the

occupier according to the value of his interest therein

(except as above modified in this Act with respect to

certain mining claims) ; but no assessment or taxation

in respect of land so held or occupied shall in any way

affect the rights of the United States in the land.

(d) Where the property assessed is owned by two

or more persons in undivided shares, each owner shall
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be assessed on the undivided interest at the proportion

of the assessed value of the property that his undivided

interest bears to the whole.

Section 14. Content of Assessment Roll.

(a) The assessor of each division shall prepare an

annual assessment roll for each division covering prop-

erty outside of municipalities and school districts and

public utility districts, after consideration of all re-

turns made to him pursuant to this Act, and after care-

ful inquiry from such sources as he may deem reliable.

Section 15. Assessment Notice.

(a) The assessor, before completion of the assess-

ment roll, shall give to every person named thereon a

notice of assessment, showing the valuation and assess-

ment of his property and the amount of taxes thereon,

in such form as the Tax Commissioner may prescribe.

At least 60 days must be allowed from date of such mail-

ing within which to appeal to the Board against the

assessment.

Section 16. Completion of Assessment Roll. The

assessor shall complete the annual assessment roll for

the year 1949 on or before the 1st day of September and

for each year thereafter on or before the 1st day of

July of that year, which shall be based on values of

January 1st immediately preceding, and shall certify

the same by attaching thereto a certificate in a form to

be prescribed by the Tax Commissioner. Such supple-

mentary assessment rolls shall be prepared and certi-

fied as may be deemed necessary or expedient.

* * *

Section 23. Sittings and Records of Boaed. For the
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purpose of scrutinizing the assessment roll and its sup-

plements, and taking corrective action thereon, or for

hearing appeals in respect of any assessment roll, or

from any assessment made under this Act, the Board

in each division shall sit and adjourn from time to time

as its business may require, and shall record its pro-

ceedings and decisions. During all periods when a

Board is not in session, its record and decisions shall

be kept by the assessor.

Section 24. Notices By Board.

(a) Where the name of any person is ordered by the

Board to be entered on the assessment roll, by way of

addition or substitution, for the purpose of assessment,

the Board shall cause notice thereof to be mailed by the

assessor to that person or his agent in like manner as

provided in Section 15, giving him at least 60 days from

the date of such mailing within which to appeal to the

Board against the assessment.

(b) Whenever it appears to the Board that there are

overcharges or errors or invalidities in the assessment

roll, or in any of the proceedings leading up to or sub-

sequent to the completion of the roll, and there is no

appeal before the Board in which the same may be dealt

with, the Board may notify parties affected with the

view of hearing them.

Section 25. Appeal By Person Assessed.

(a) Any person whose name apears on the assess-

ment roll for any division or who is assessed in any dis-

trict, may appeal to the Board with respect to any al-

leged overcharge, error, omission or neglect of the as-

sessor.
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(b) Notice of appeal, in writing, shall be filed with

the Board within 60 days after the date on which the

assessor's notice of assessment was given to the per-

son appealing. Such notice must contain a certification

that a true copy thereof was mailed or delivered to the

assessor. If notice of appeal is not given within that

period, right of appeal shall cease, unless it is shown to

the satisfaction of the Board that the taxpayer was un-

able to appeal within the time so limited.

(c) A copy of the notice of appeal must be sent to

the assessor as above indicated.

* * *

L Section 27. Notice of Hearing. Not less than 30 days

before the sitting at which the appeal is to be heard,

the Board shall cause a notice to be mailed by the as-

sessor to the person by whom the notice of appeal was

given, and to every other person in respect of whom the

appeal is taken, to their respective addresses as last

known to the assessor. The form of such notice shall be

prescribed by the Tax Commissioner.

Section 28. Hearing of Appeal.

(a) At the time appointed for the hearing of the ap-

peal, the Board shall hear the appellant, the assessor,

other parties to the appeal and their witnesses, and con-

sider the testimony and evidence adduced, and shall de-

termine the matters in question on the merits and ren-

der its decision accordingly.

(b) If any party to whom notice was mailed as above

set forth fail to appear, the Board may proceed with

the hearing in his absence.



68

(c) Tlie burden of proof in all cases shall be upon

the party appealing.

* * *

Section 30. Collection Unaffected By Appeal.

Neither the giving of a notice of appeal by any taxpay-

er, nor any delay in the hearing of the appeal by the

Board shall in any way affect the due date, the delin-

quency date, the interest, or any liability for payment

provided by this Act in respect of any tax which is the

subject matter of the appeal. In the event of the tax

being set aside or reduced by the Board on appeal, the

Tax Commissioner shall refund to the taxpayer the

amount of the tax or excess tax paid by him, and of any

interest imposed and paid on any such tax or excess.

Section 31. Appeal to Court. Any person feeling ag-

grieved by any order of the Board shall have the right

of appeal on a de novo basis to the District Court for

the Territory of Alaska in the division in which the mat-

ter is pending. Such appeal shall be pursued as nearly

as may be in accordance with the procedure prescribed

in Sections 68-9-4 to 68-9-14 inclusive, Alaska Compiled

Laws Annotated 1949, governing appeals from a Jus-

tice's Court in civil cases and the Tax Commissioner

shall promulgate uniform regulations adapting the

above referenced procedure for perfecting such appeals.

Section 32. Time of Payment. Taxes for a calendar

year shall be payable annually the first day of Febru-

ary of the ensuing year. Failure to pay on said due date

shall cause the tax to become delinquent and shall sub-

ject the property assessed to the interest and penalty

additions hereinafter provided. Payments of taxes may
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be made at any time before their due date, but no dis-

count shall be allowed for such early payment.

* * *

Section 34. Lien.

(a) The taxes assessed upon property, together with

interest and penalty, shall be a lien thereon from and

after assessment until paid, and no sale or transfer of

such property shall in any way affect the lien of such

taxes.

(b) Liens for taxes hereunder shall be first liens and

paramount to all prior and subsequent encumbrances,

alienations and descents of the property.

Section 35. Interest.

(a) For failure to pay taxes when due, interest in-

clusive of penalty at the rate of one per cent per month

shall be added on the first of each month until the tax

is paid or the property sold hereunder, but not to ex-

ceed the legal rate of interest in the aggregate.

(b) Where a tax becomes payable in respect to prop-

erty assessed on a supplementary assessment roll, the

like interest shall be added to and recovered as a part

of the tax as might have been imposed if the return and

the assessment had been made at the time prescribed

by this Act and the tax had been duly levied and had

not been paid.

* * *

Section 42. Recovery of Unpaid Liens. On or after

the first day of April of any year, the Tax Commission-

er may, with the assistance of the Attorney General,

file in the office of the clerk of the district court in the

division in which property subject to delinquent taxes

is situated, a list of all parcels affected by unpaid liens.
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Thereafter the Tax Commissioner shall, unless the mat-

ter be otherwise resolved, proceed to foreclosure of said

liens in substantially the manner prescribed in Sec-

tions 22-2-8 to 22-2-18, both inclusive, of Alaska Com-

piled Laws Annotated 1949, for the foreclosure of land

registration liens, and all pertinent provisions of said

sections are hereby adopted as applicable hereto.

Section 43. Boards of Assessment and Equaliza-

tion.

(a) There is hereby created and established for each

judicial division a Board of Assessment and Equaliza-

tion.

* 4«' *

(f) Each Board, within its judicial division, shall

have the power and duty, subject to the approval of

the Tax Commissioner as to all expenses of Board oper-

ations, to :

—

(1) Exercise general supervision and direct the ac-

tivities of assessment and equalization of property

taxes

;

* * *

(4) Hold hearings and conduct investigations re-

quired in the administration of the assessment provi-

sions of this Act and hear and determine appeals in-

volving assessment of property, at such points in their

respective divisions as will serve the general conven-

ience of the public, provided that written minutes may

be kept of the testimony of witnesses without making

a word by word record thereof

;

* * *

(8) Perform all duties specifically imposed and ex-

ercise all powers conferred upon the Board.
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Section 44. Tax Commissioner. The Tax Commis-

sioner shall be the collector of taxes levied under this

Act and enforce collections with the aid of such divi-

sional collectors or other deputy collectors and person-

nel as he may see fit to appoint. He shall administer all

provisions of this Act except those specifically assigned

to a board or under the purview of municipal or school

district authority. The Tax Conmiissioner shall pre-

scribe and furnish all necessary forms, and promulgate

and publish all needful rules and regulations conform-

able herewith for the assessment and collection of any

tax herein imposed, and shall voucher for expenditures

according to law.

^ Section 45. Severability Clause. If any provision

of this Act, or the application thereof to any person or

circumstance is held invalid, the remainder of the Act

and such application to other persons or circumstances

shall not be affected thereby.

Section 46. Emergency Clause. An emergency is

hereby declared to exist and this Act shall take effect

immediately upon its passage and approval.

Approved February 21, 1949.

Chapter 88, Session Laws of Alaska, 1949

Section 1. Section 3 of the Alaska Property Tax

Act which was House Bill No. 2 of this session of the

Legislature, is hereby amended by adding thereto at

the end thereof the following language

:

With respect to any boat or vessel engaged in

marine service on a commercial basis and subject
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to the provisions of this Act, the owner of said boat

or vessel may elect

:

(a) To pay the tax levied, hereunder on such boat

or vessel on the basis of the value thereof as defined

herein, or

(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount
payable hereunder, for each such boat or vessel,

shall not be less than $20.00 j)er annum.

Approved March 23, 1949.

APPENDIX B

Act of Aug. 24, 1912, c. 387, §9, 37 Stat. 514, as

amended June 3,1948, c. 396, 62 Stat. 302, 48 USCA
§78.

All taxes shall be uniform upon the same class of

subjects and shall be levied and collected under gen-

eral laws, and the assessments shall be according to the

true and full value thereof, except that unpatented min-

ing claims and non-producing patented mining claims,

which are also unimproved, may be valued at the price

paid the United States therefor, or at a flat rate fixed

by the legislature, but if the surface ground is used for

other than mining purposes, and has a separate and in-

dependent value for such other purposes, or if there

are improvements or machinery or other property

thereon of such a character as to be deemed a part of

the realty, then the same shall be taxed according to

the true and full value thereof.
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OPINION BELOW.

The opinion of the district court is reported at 102

F. Supp. 430.

JURISDICTION.

This is a suit to recover taxes paid under protest

and to have declared invalid the statute under which

they were imposed, i.e., the Alaska Property Tax

Act, Chapter 10, Session Laws of Alaska 1949, as



amended. On July 8, 1952, judgment was entered

declaring the Act to be valid and dismissing appel-

lants' complaints (R. 68). An appeal was taken on

August 4, 1952, by filing with the district court notice

of appeal (R. 71). The jurisdiction of the district

court rests on the Act of June 6, 1900, 31 Stat. 322,

as amended, 48 USCA §101; the jurisdiction of this

court, on §1291 of the new Federal Judicial Code.

QUESTION PRESENTED.

Whether the Alaska Property Tax Act is a valid

exercise of the taxing power of the Territory of

Alaska.

STATUTES INVOLVED.

The pertinent portions of the statutes involved are

set out in the Appendix, infra, pp. i-xxix.

STATEMENT.

This is appellants' second attempt to have declared

invalid the Alaska Property Tax Act, Chapter 10,

Session Laws of Alaska 1949, as amended by Chap-

ter 88, Session Laws of Alaska 1949. Their first effort

was successful in the district court in the Fourth

Judicial Division at Fairbanks, Alaska, Hess et al.

V. Mullaney, 91 F. Supp. 139; but the judgment en-

tered there was reversed by this court on the ground



that an injunction had been improvidently granted.

The question as to the validity of the Act was not

discussed. Mullaney v. Hess, et al., 189 F. 2d 417.

Following this decision, appellants paid under pro-

test their Territorial property taxes and then com-

menced this action to recover them, assailing again

the validity of Chapter 10 (R. 3, 20). Trial was had

on January 23, 1952 (R. 110), and on February 18,

1952, the district court rendered its written opinion

holding the Act to be valid in its entirety (R. 39).

Findings of fact and conclusions of law were filed

in accordance with this opinion (R. 55), and on July

8, 1952, judgment and decree was entered declaring

Chapter 10, Session Laws of Alaska 1949, as amended,

to be a valid Act of the Legislature of the Territory

of Alaska, and dismissing appellants' complaints (R.

68). Appellants filed their notice of appeal on Au-

gust 4, 1952, (R. 71).

SUMMARY OF ARGUMENT.

I.

1. The provisions of Section 4 of Chapter 10

which provide that the Territorial one per cent levy

upon property within cities and school districts shall

be ''assessed, collected and enforced in the manner

prescribed by the property tax law of the munici-

pality or district," incorporate into the Territorial

statute only the mechanical or procedural aspects of



the local laws. The substantive provisions of Chapter

10 apply uniformly throughout the Territory, whether

property is located within or outside of the munici-

palities or districts. Hence, true uniformity is

achieved, for the substantive parts of the act, and

not the procedural, affect the ultimate burden of the

tax imposed; and it is uniformity in the burden, and

not in the methods of imposing it, that is essential

under constitutional requirements of uniformity and

equality. Tappan v. Merchants^ National Bank, 19

Wall. 490, 505.

2. There is absolutely no basis for appellants'

repeated assertion, upon which almost their entire

case rests, that property within municipalities and

districts is exempt from the Territorial tax. Chapter

10 is mandatory in levying the tax upon all property

in the Territory of Alaska, and no discretion is

vested in the governing bodies of the local districts

to assess and collect or not to assess and collect such

tax.

Neither does it constitute the granting of exemp-

tions that the cities and districts are permitted to

retain the proceeds of the Territorial levy on prop-

erty within their boundaries. It has always been a

matter within the competency of the legislature as

to how public funds are to be allocated. General

American Tank Car Corp. v. Bay, 270 U. S. 367, 372.

Exemptions from taxation must be granted by law

and cannot rest upon mere ambiguity or implications.

United States v. Stewart, 311 U. S. 60, 71.
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1. Section 11 of the act conforms precisely to the

mandate of the Organic Act, i.e., that assessments

shall be according to true and full value; and a

statutory specification of things that an assessor must

consider in determining such value does not provide

a standard of valuation not based upon true and full

value. Moreover, in the absence of a showing by ap-

pellants that they have suffered by reason of a sys-

tematic imdervaluation of certain property in the

Territory and that this resulted from the provisions

of Section 11, it cannot be held that this section of

the statute has violated uniformity requirements.

Charleston Association v. Anderson, 324 U. S. 182,

190-191.

2. The lack of an overall Territorial board of

equalization to equalize assessments as between the

several judicial divisions in Alaska does not contra-

vene standards of uniformity and equality, for there

has been no showing of a systematic and intentional

undervaluation of some, but not all, of the taxed

property in the Territory, to the prejudice of appel-

lants. Southern Railway Co. v. Watts, 260 U. S. 519,

526.

III.

1. A reasonable construction of the statutory

valuation of certain kinds of mining claims in Sec-

tion 3 of the act, i.e., "$500.00 per each 20 acres or

fraction of each such claim", is that each individu-

ally-owned mining claim, whether placer or lode, and

I



each 20 acres of an association placer claim, has been

valued at $500.00. This is in complete accord with

the amendment to Section 9 of the Organic Act (48

USCA §78), where Congress has permitted such

claims to be valued at a flat rate to be fixed by the

legislature.

2. It does not establish a lack of uniformity that

the legislature has valued at a flat rate only those

unpatented mining claims which are unimproved

and nonproductive, for Congress has not required

that all unpatented mining claims be so valued, but

only those that are unimproved. This is exactly what

is accomplished by Chapter 10.

Nor is there any departure from Congressional

policy because unpatented mining claims that are

producing are not included in this statutory valua-

tion. The ''flat rate" rule was one prescribed out of

necessity (see 1948 U. S. Code Congressional Serv-

ice, pp. 1684-1685), and should not be extended to

cover a case clearly not within the reason for the

rule. Such a case exists with respect to producing

claims, since the value of such claims can be deter-

mined from the income which they produce.

lY.

1. Under a reasonable construction of Chapter 88,

Session Laws of Alaska 1949, which amends Chapter

10, it is clear that the legislature has adopted a classi-

fication of boats and vessels engaged in marine serv-

ice on a commercial basis, i.e., that a boat of less

than 5 net tons and more than $2,000 in value is



taxed at a flat rate of $20.00. Appellants' claims of

invalidity in this legislative arrangement must fail;

for they have made no attempt to show that the

classification in principle or in practical operation

discriminates against them, General American Tank
Car Corp. v. Bay, 270 U. S. 367, 373, 375, or that

within the class, there are differences in tax burdens

that are substantial, arbitrary and capricious. Law-

rence V. State Tax Commission, 286 IT. S. 276, 284.

2. Nor has the requirement of ''true and full

value" (48 USCA §78) been disregarded in this

classification; for even if the amount of tax paid by

owners of such boats is less than that paid by owners

of other property, this only means that the former

are taxed at a different percentage of true and full

value. See Greene v. Louisville i& I. R. Co., 244 U. S.

499, 515-516.

V.

Appellants' entire case must fall when this one

thing is considered: that they have utterly failed to

prove that the Alaska Property Tax Act in principle

or in practical operation constitutes a real and op-

pressive discrimination against them. This they must

show, and not merely that there are potential, hypo-

thetical inequalities. They have failed to sustain this

burden; hence, the presumption that the act is valid

must prevail. Metropolitan Co. v. Brownell, 294 U. S.

580, 584; Lawrence v. State Tax Commission, 286

U. S. 276, 283.
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ARGUMENT.

PRELIMINARY CONSIDERATIONS.

Although the Alaska Legislature has never lacked

the power to impose ad valorem taxes upon all prop-

erty in the Territory, the first exercise of this author-

ity was made in 1949 when the Alaska Property Tax

Act was enacted. Until then only municipalities^,

school districts^, and public utility districts^ directly

taxed property within their boundaries, and all other

real and personal property in the Territory remained

untaxed. %

Chapter 10, Session Laws of Alaska 1949, levies

upon all real and personal property in the Territory

a tax of 1% of the true and full value of such prop-

erty, grants certain exemptions, and contains the

usual provisions relating to valuation, assessment,

equalization and collection. The provisions which are

particularly relevant as far as the issues in this case

are concerned are:

1. Section 3, which fixes the assessed value of par-

ticular types of mining claims at '^ $500.00 per each

20 acres or fraction of each such claim";

2. Section 4, which places upon municipalities,

school and public utility districts the duty of assess-

ing, collecting and enforcing the Territorial levy ^'in

the manner prescribed by the property tax law of

5 §16-1-35, Ninth, Alaska Compiled Laws Annotated, 1949, as

amended by Chapter 38, Session Laws of Alaska 1949, and Chap-

ter 47, Session Laws of Alaska 1951. See also Alaska Organic Act,

§9, 48 USCA §44.

2 §§37-3-23, 37-3-53 Alaska Compiled Laws Annotated 1949.

3§49-2-28 Alaska Compiled Laws Annotated 1949.
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the municipality or district", and furthermore, per-

mits these political subdivisions of the Territory to

retain the tax so collected;

3. Section 5, which provides that the Territorial

levy upon all property outside of the boundaries of

municipalities, school and public utility districts shall

be ^'assessed, collected and enforced as provided" in

Chapter 10;

4. Section 11, which pertains to valuation; and

5. Section 43, where boards of assessment and

equalization are established.

In addition, there is the amendment to Section 3 of

the Act, contained in Chapter 88, Session Laws of

Alaska 1949, where an alternative rate of tax, either

on the basis of value or tonnage, is established for

boats or vessels engaged in marine service on a com-

mercial basis.

It is principally upon these sections that appellants

base their claims (1) that the statute is so lacking in

uniformity as to contravene Section 9 of the Alaska

Organic Act (37 Stat. 514, as amended, 48 USCA
§78), the Fifth and Fourteenth Amendments to the

United States Constitution, and the Civil Rights Act

(8 USCA §41) ; (2) that the provisions for valuing

mining claims are so ambiguous as not to be suscep-

tible of reasonable construction; and (3) that the

tax on boats is not according to value as required by

Section 9 of the Alaska Organic Act.

With respect to the charge that the entire statute

violates uniformity requirements—this being appel-
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lants' chief contention—appellee's argiunent will pro-

ceed upon the theory that uniformity as required by

the Alaska Organic Act is not contravened if the

statute does not violate the equal protection clause

of the Fourteenth Amendment, for both provisions

are identical to the extent that they require equality

and uniformity in taxation. Alaska Steamship Co. v,

Miillaney, 180 F. 2d 805, 817-818; Fox v. Standard

Oil Co., 294 U.S. 87, 102 ; Lake Superior Iron Mines

V. Lord, 271 U.S. 577, 581.^

I. THE ULTIMATE BURDEN OF THE TAX LEVIED BY CHAPTER
10 IS UNIFORM THROUGHOUT THE TERRITORY OF ALASKA.

Appellants' first contention, that the whole of

Chapter 10 is invalid because of certain parts of Sec-

tion 4, may be conveniently divided into the following

two sub-arguments:

1. That the provision placing upon the munici-

palities and school and public utility districts in

Alaska the duty of assessing, collecting and enforcing

the Territorial levy within their boundaries "in the

manner prescribed by the property tax law of the

municipality or district," incorporates by reference

into the Territorial statute all of the diverse ordi-

nances and resolutions of the many cities and dis-

tricts in the Territory, and that such diversity results

in a lack of uniformity in the Territorial tax; and

^See also Matthews, The. Function of Constitutional Provisions

Requiring Uniformity in Taxation, 38 Kentucky Law Journal, pp.

65-66 (Nov. 1949) ; ibid. pp. 203-204 (Jan. 1950) ; ibid. pp. 516-

526 (May 1950).
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2. That the provision permitting the municipali-

ties and districts to retain the funds so collected for

their own purposes, together with the fact that at

least one municipality has arbitrarily refused to col-

lect the Territorial tax (R. 75-76), amounts to a vir-

tual exemption of the property within such district,

with a resulting burden on other property, thus mak-

ing the tax not uniform throughout the Territory.

1. The use of existing* municipal and district tax laws does not

invalidate the Act.

Constitutional requirements of equality and uni-

formity as they relate to the exercise of the taxing

power have for their object the achieving of substan-

tial fairness in taxation and substantial equality in

the distribution of the burden of government among

those who enjoy its benefits. Welch v. Henry, 305

U.S. 134, 144. It is uniformity in the burden of a

tax, not in the method of imposing the burden, that

is essential; if the former is attained, there is no

necessity that the methods or procedures through

which the ultimate burden is imposed be tested

against these constitutional standards. See Tappan

V. Merchants' Nat'l. Bank, 19 Wall. 490, 505; Con-

cordia Ins. Co. V. Illinois, 292 U.S. 535, 547 ; Charles-

ton Assn. V. Alderson, 324 U.S. 182, 190; 1 Cooley,

Taxation, 4th Ed., §§260, 299, 303-304, 308.

There should, therefore, be drawn a distinction

between (a) those provisions of a taxing statute that

directly determine the incidence or amount of tax to

be paid, and which might be deemed ''substantive";



12

and (b) those which apply merely to the methods or

procedures governing the levy, assessment and col-

lection of the tax, which can be referred to as ''ad-

ministrative" provisions. The former are those that

determine the amount of tax actually to be paid, in-

cluding the definition of property subject to taxation

and property exempt therefrom; the standard of

valuation, the date the tax is payable, the amount of

discount, if any, for payment before a specified time

;

when the tax becomes delinquent; the rate of interest

upon unpaid taxes; and the character and extent of

the lien with respect to unpaid taxes. The "adminis-

trative" provisions, on the other hand, are those

which pertain to the mechanics of tax procedure,

such as: receiving and reviewing tax returns; com-

puting the dollar amount to be assessed against each

parcel or property; placing the required data upon

tax rolls; presenting the tax roll to the proper au-

thorities for equalization ; hearings upon equalization

;

certification to the proper collecting officer; giving

of notices to taxpayers; receiving of tax payments

and issuance of receipts; transmittal or deposit of

the funds collected; and taking steps to enforce pay-

ment, such as foreclosure of liens.

If these differences are kept in mind, then with

respect to Chapter 10 uniformity in its true sense

will be attained if the substantive provisions of the

Act are applicable to all property in the Territory

upon which the 1% Territorial tax is levied. The

fact that with respect to different pieces of property

with equal value—one located within a municipality
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and one without—there may be different methods in

the mechanics of assessing and collecting the tax,

would not constitute a denial to any taxpayer of the

equal protection of the laws; for these things will

have no real effect upon the degree of burden of

taxation ultimately imposed and thus need not be

tested against standards of equality and uniformity.

The procedural aspects may vary so long as the sub-

stantive features of the Act apply uniformly through-

out the Territory. This is exactly what is accom-

plished by Chapter 10.

(a) There is, first of all, ample practical justifica-

tion for such a two-fold classification of the provisions

of tax laws. Reasonably, it must have been the objec-

tive of the Legislature to utilize the existing munici-

pal and school district property tax machinery and

thus avoid unnecessary duplication in tax collection

agencies. And this is not a novel idea. Local author-

ities are extensively used in the States for adminis-

tration and collection of state-levied property taxes.

It is, in fact, the best possible means of avoiding

duplication in administration to utilize the municipal

and school district authorities and their procedures

of assessment, collection and enforcement to the

fullest extent possible, applying the same procedures

as are applicable to locally levied property taxes but

using the uniform statutorily-specified rules to deter-

mine what property in the city or district is taxable,

the amount of tax dollars owed, and the interest and

lien provisions applicable with respect to the Terri-

torially-levied tax in event of its non-payment. This,
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as in the case of the Alaska Legislature making its

income tax machinery conform to the Federal statute,

does indeed

^'.
. . make sense . . . and makes for convenience

to the taxpayer and for simplicity of administra-

tion." {Alaska Steamship Co. v. Mullaney, 180 F.

2d 805, 816.)

(b) Secondly, there is no reason why the substan-

tive provisions of the Act should not and do not apply

to the Territorial tax levied by Section 3 upon all

property in the cities and school districts. Section 6,

which deals with exemptions; Section 7, which pro-

vides that returns shall be based on values existing

as of January 1 of each year ; Section 11, which deals

with valuation and which provides, among other

things, that
'

' property shall be assessed at its full and

true value in money" as of January 1 of the assess-

ment year; Section 13, which makes provisions as to

whom property shall be assessed; Section 32, which

provides for the time of payment of the tax; Section

34, which creates a lien, and Section 42, which pro-

vides for recovery of unpaid liens; and Section 35,

which deals with interest on delinquent taxes—all of

these sections of Chapter 10 speak in general terms

of "property", of "taxes", of "assessment of prop-

erty", of "the taxation of property", and of "taxes

assessed upon property", and very clearly do not

draw any distinction or leave room for inference for

any distinction between "taxes" and "property" de-

pending upon the location of property within or with-

out the cities and school districts. Obviously then
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the "property" and "taxes" referred to in these pro-

visions of the Act are those referred to in Section 3,

i.e., all property in the Territory, regardless of its

geographical location, upon which the uniform 1%
Territorial levy is imposed. Hence, these substantive

provisions of the Act apply equally and uniformly

within and outside of municipalities and school dis-

tricts.

(c) Finally, Section 4(c) of the Act provides in

part that

"Such cities may assess and collect an additional

tax on real and personal property situate in the

said cities not to exceed the amount allowed by
law, which tax shall be assessed and collected at

the same time and in the same manner as the

tax provided in Section 3 of this Act, which said

funds shall be used by said cities for general

municipal purposes."

This "additional tax" logically can have reference

only to the municipally-levied property tax authorized

under §16-1-35 (Ninth) Alaska Compiled Laws An-

notated 1949, as amended by Chapter 38, Session

Laws of Alaska 1949 and Chapter 47, Session Laws

of Alaska 1951. This provision of Section 4 must

then be considered in relation to the words in Sec-

"... assessed, collected and enforced in the man-
ner prescribed by the property tax law of the

municipality or district"

under each of the following two interpretations:
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(1) that the legislature intended to incorporate only

the administrative or procedural and not the substan-

tive provisions of the property tax laws of the cities

and school districts ; or

(2) that the legislature intended to incorporate by

reference all of the provisions of the property tax

laws of the cities and school districts, both procedural

and substantive.

If interpretation (2) is correct, as appellants allege,

then there would be no reasonable explanation for the

inclusion of that portion of Section 4 above quoted,

for even in the absence of such provision, the ''addi-

tional" municipally-levied property tax would natu-

rally be collected in the same manner as the Terri-

torial 1% levy; that is, according to both substantive

and procedural provisions of the city ordinances. On
the other hand, if (1) is the proper construction

—

and appellee insists that it is—only then is there any

reason at all for the inclusion in the Act of the above

quoted portion of Section 4. For if the 1% Terri-

torial levy within municipalities is governed by the

substantive provisions of Chapter 10 rather than

those of the local tax ordinances, then it is logical,

if not necessary, to provide that as to both of those

taxes the uniform substantive provisions of Chapter

10 should govern in order to achieve complete uni-

formity between the 1% Territorial levy and the

municipal levy. Thus, from reason alone it is clear

that in Section ^Tthe legislature incorporated by

reference only the procedural or mechanical pro-

visions of the local tax laws. It necessarily follows
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that the uniform substantive rules in Chapter 10 are

to be used in determining what property in a city or

school district is taxable, the amount of tax dollars

owed, and the interest and lien provisions applicable

in the event of non-payment of taxes.

There is then no justification for the assertions

made by appellants that with respect to property

located within municipalities and school districts and

property located outside those areas, there are dif-

ferent standards of valuation; that there is a differ-

ence in the rate of tax (Chapter 10 containing no

provision for rebates or discounts) ; that the dates

for valuation, payment of taxes and attachment of

liens are different; that there are differences in per-

sonal liability of taxpayers (again Chapter 10 con-

taining no provisions in this respect) ; that there are

different variations in exemptions allowed; that there

are different penalty and interest provisions; or that

there are differences as to the rights of redemption

provided. There are simply no such differences at

all, no matter where the property subject to the Ter-

ritorial 1% levy is located, for any such property is

subject to all of these provisions of Chapter 10 which

directly determine the ultimate burden to be imposed

upon the taxpayer. There are, of course, differences

depending upon the location of property with respect

to the mechanics of assessing, collecting and enforc-

ing the tax, but these things are merely administra-

tive and procedural and not substantive, and thus

have no real effect upon the attainment of equality

of the burden of the tax—this being the essence and
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the only requirement of uniformity. See Tappan v.

Merchant's National Bank, 19 Wall. 490, 505. There-

fore, the variations relied upon by appellants having

been eliminated because the same substantive pro-

visions of the Act are applicable to all property in

the Territory, it follows that Chapter 10 is perfectly

valid and satisfies all requirements of uniformity.

Moreover, the court should feel constrained to adopt

appellee's and not appellants' interpretation of the

law, since the larcor is more consistent with principles

of equality and uniformity and it is a fundamental

rule of law that the courts will adopt that construc-

tion of a statute which will uphold its validity. Cor-

poration Commission v. Lowe, 281 U.S. 431, 438;

Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531,

546.

Nor is there any lack of uniformity because of the

possible failure of tax officials in the cities and dis-

tricts to apply the substantive provisions of the Act

in assessing, collecting and enforcing the Territorial

levy. A law, which under a proper and just inter-

pretation is consistent with principles of equality and

uniformity, cannot be held unconstitutional because

it may be improperly administered by those charged

with its execution. Michigan Central Rd. v. Potvers,

201 U.S. 245, 301.

2. Property within municipalities, school and public utility dis-

tricts is not exempt from the Territorial levy.

a. There can be no duobt that Chapter 10 is man-

datory in levying a tax upon all property in the

Territory, including that located within municipal-
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ities, school and public utility districts. The lan-

guage of Section 3 is clear and unequivocal:

''.
. . there is hereby levied ... a tax upon all

real property and improvements and personal

property in the Territory ..." (Emphasis
added.)

Furthermore, it would also seem clear that this would

have to be the case under the Organic Act, since

those portions of Section 9 which pertain to taxation

reasonably require that a property tax levied by the

Territorial Legislature must apply to all property

of the same class in the Territory (48 USCA §§78-

79).

It is also perfectly clear from the language of Sec-

tion 4 that this tax so levied within the municipalities

and districts must be assessed, collected and enforced

by these political subdivisions. Therefore, there is

simply no basis at all for appellants' claim that the

cities and districts are exempt from this tax. The

levy has been made by Chapter 10, and absolutely no

discretion is vested in the governing bodies of these

political subdivisions to decide whether or not they

will assess, collect and enforce the tax within their

areas.

The fact that some of the cities and districts may
have decided to ignore the express mandate of the

legislature as expressed in Chapter 10^, bears no rela-

tion to the question of whether the assessment and

^Note particularly the action of the Common Council of the

City of Fairbanks as evidenced by extracts from the Minutes of

its meetings of September 26 and October 10, 1949 (R. 75-76).

k.
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collection of the Territorial tax is at the discretion

of the local governing authorities. The statutory

language does not even remotely suggest that these

bodies have such independence; hence, their actions

in this respect cannot be explained or excused on the

basis of any ambiguity in the law. Neither can it be

said that this court in the preceding case® has given

affirmance to such a contention advanced by appel-

lants. All that this court did in that case was to

refer to the fact, as found by the district court, that

certain school districts and cities did not assess and

collect the Territorial tax^. The court did not even

imply that this failure resulted from permissive lan-

guage in the statute.

Therefore, the failure of local officials to fulfill the

duties imposed upon them by Chapter 10 can in no

way affect the validity of the Act or infringe upon

requirements of equality and uniformity. The legis-

lature had the right to assume that such persons

would properly discharge those duties. Michigan

Central Rd. v. Powers, 201 U.S. 245, 295; Cummings

V. Merchants' Nat'l Bank, 101 U.S. 153, 161.

b. It is not the granting of an exemption, nor does

it establish that the Act is not imiform, that Section 4

permits the municipalities and districts to retain the

Territorial tax collected from within those areas. The

legislature has made it mandatory that this tax be

levied, assessed and collected within the boundaries

of these political subdivisions ; and since it is the bur-

mullaney v. Hess et at., 189 F. 2d 417.

"'Mullaney v. Hess et al., supra, p. 420.
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den of the tax that must be uniform, not the disposi-

tion of the proceeds, the retention of these funds by

the cities and districts cannot contravene constitu-

tional requirements. It has always been a matter

within the competency of the legislature as to how

public funds are to be allocated. General Ameri-

can Tank Car Corp. v. Day, 270 U.S. 367, 372;

Carmichael v. Southern Coal Co., 301 U.S. 495, 522-

525. Furthermore, the fact that the city or district

may reduce its own tax levy because it receives the

proceeds of the Territorial tax is entirely irrelevant.

The amount of the local property tax for local pur-

poses has always been at the discretion of the council

or board, and these bodies can, and always do, take

into consideration all revenue to be received from

other sources in determining their ad valorem levy.

The amount that the cities and districts will receive

from the Territorial tax may have a direct bearing

upon the amount of the local levy, but this does not

mean that property within those areas is exempt from

the Territorial tax.

Hence, under a true and proper construction of the

Act, property within municipalities, school and pub-

lic utility districts is subject to the 1% levy and is

in no sense of the word exempt therefrom. And even

if appellants were successful in casting some doubt

on this construction, they would still be unable to

support their contention; for exemptions from taxa-

tion must be expressly granted by law and cannot rest

upon mere ambiguity or implications. United States

V. Stewart, 311 U.S. 60, 71.
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II. NEITHER THE PROVISION RELATING TO VALUATION NOR
THE ABSENCE OF AN OVERALL BOARD OF EQUALIZATION «

CONTRAVENE UNIFORMITY REQUIREMENTS.
*

1. Section 11 of the Act, in stating that '^property

shall be assessed at its full and true value in money

. . .", conforms exactly to the mandate expressed by

Congress in the Organic Act^. The remainder of this

part of Chapter 10 does nothing more than specify

those things that must be considered by an assessor
^

when he determines true and full value, and does

not—as appellants insist—provide a standard of

valuation not based upon true and full value. The

fact that an assessor, in determining what property

is fairly worth in money uses as a guide the value

at which such property would generally be taken in

payment of a just debt by a solvent debtor, does not

establish that the property is not assessed according

to the standard prescribed by Congress. Perhaps

appellants could suggest other criteria that might

have been used in establishing assessable values, but

it does not follow from this that the method chosen

by the legislature is invalid. Moreover, appellants

have made no effort to show that there has been an

intentional and systematic undervaluation of property

other than theirs and that this resulted from the lan-

guage in Section 11. In the absence of such a show-

ing, it cannot be held that the provisions of that sec-

tion have in fact resulted in a systematic assessment

of property of other taxpayers in the Territory at less

s"All taxes shall be uniform upon the same class of subjects

. . . and the assessments shall be according to the true and full

value thereof ..." (Emphasis added.) Alaska Organic Act,

§9, 48 USCA §78.



23

than true and full value, with a consequent lack of

uniformity in the statute. Southern Ry. Co. v. Watts,

260 U.S. 519, 526; Charleston Assn. v. Alderson, 324

U.S. 182, 190-191; Sunday Lake Iron Co. v. Wake-

field, 247 U.S. 350, 353.

2. Section 43 of Chapter 10 provides for a board

of equalization in each of the four judicial divisions

in the Territory. There is no provision, however, for

a Territorial board of equalization to equalize assess-

ments as between the several divisions, and this, ap-

pellants contend, violates requirements of equality

and uniformity.

There is nothing in the absence of such an overall

board that deprives appellants of any of their con-

stitutional rights. First of all, if a taxpayer in any

division, after having had full opportunity for a

hearing before his divisional board of equalization,^

feels aggrieved by that board's order, he has the right

of hearing de novo on appeal to the district court.^^

And this satisfies requirements of procedural due

process. Michigan Central Ed. v. Powers, 201 U.S.

245, 301-302; Mt. St. Mary's Cemetery v. Mullins, 248

U.S. 501, 506. Secondly, as far as equal protection

is concerned, the lack of a Territorial board of equal-

ization does not establish invalidity ;^^ moreover, there

has been no showing of a systematic and intentional

undervaluation of some but not all of the taxed prop-

9Chapter 10, Session Laws of Alaska 1949, §§23, 25, 27, 28.
loChapter 10, Session Laws of Alaska 1949, §31.
^michigan Centred Rd. v. Poivers, 201 U.S. 245, 301; Cum-

mings v. Merchant's Nat 'I Bank, 101 U.S. 153, 160-161.

k
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erty in the Territory, to the prejudice of appellants

—

a showing which appellants must make before it can

be held that standards of equality have been contra-

vened. Charleston Assn. v. Alderson, 324 U.S. 182,

190-191; Southern Ry. Co. v. Watts, 260 U.S. 519,

526.

III. THE STATUTORY VALUATION OF MINING CLAIMS IS

ENTIRELY CONSISTENT WITH THE REQUIREMENTS OF
THE ALASKA ORGANIC ACT.

By the Act of June 3, 1948, 62 Stat. 302, 48 USCA
§78, Congress amended Section 9 of the Alaska Or-

ganic Act to provide that:

'\
. . unpatented mining claims and nonproduc-

ing patented mining claims, which are also un-

improved, may be valued at the price paid the

United States therefor, or at a flat rate fixed

by the legislature, but if the surface ground is

used for other than mining purposes, and has a

separate and independent value for such other

purposes, or if there are improvements or ma-
chinery or other property thereon of such a char-

acter as to be deemed a part of the realty, then

the same shall be taxed according to the true and

full value thereof."

Following such authorization, the Territorial Legis-

lature in Section 3 of Chapter 10 made this provision

with respect to the valuation of mining claims:

"For the purposes of this section the assessed

value of unimproved, unpatented mining claims

which are not producing, and nonproducing pat-
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ented mining claims upon which the improve-

ments originally required for patent have become

useless through deterioration, removal or other-

wise, is hereby fixed at $500.00 per each 20 acres

or fraction of each such claim, except that if the

surface ground of any such claim is used for other

than mining purposes and has a separate and

independent value for such other purposes, the

valuation as pertains to such non-mining uses

and of improvements incidental to such uses shall

be according to the full and true value thereof."

Appellants urge that this provision is invalid for

these reasons: (1) the tax on mining claims is not

at a flat rate because the words "$500.00 per each 20

acres or fraction of each such claim" are so uncertain

and ambiguous as to be virtually meaningless; and

(2) the legislature has not valued all unpatented min-

ing claims at a flat rate, according to congressional

authorization, but only those that are unimproved

and nonproducing, thus contravening standards of

uniformity.

1. Although the words "$500.00 per each 20 acres

or fraction of each such claim" may at first glance

appear to be susceptible of more than one meaning,

consideration of the mining laws of the United States

and of the Territory will obviate any difficulty in

construction. With respect to placer claims, an indi-

vidual may locate a claim not exceeding 20 acres in

area;^^ in the case of association placer claims, one

12R.S. §§2329, 2331, as amended Mar. 3, 1891, 26 Stat. 1097,
30 USCA §35.
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person may join with another to locate a claim that

cannot exceed 40 acres/ ^ The maximum-sized lode

claim is approximately 20.6 acres in area.^*

In view of these facts, it is reasonably clear that

the Territorial Legislature intended by the use of

the above quoted words to value each individually-

owned mining claim, whether placer or lode, and each

20 acres of an association placer claim, at $500.00.

And this would be true even if a claim were less

than 20 acres—the words "or fraction of each such

claim" logically being construed as referring to a

claim that was smaller than, or a fraction of, the

maximum 20 acres allowed by law. This is in com-

plete accord with congressional authorization, for the

amendment to Section 9 of the Organic Act (48 USCA
§78) states that mining ''claims" may be valued at

a flat rate to be fixed by the legislature and makes

no specification as to their size. As far as is con-

cerned lode claims which may under law slightly

exceed 20 acres, the legislature was undoubtedly aware

of this fact and decided to disregard the excess; this

the court may also do under the maxim de minimis

non curat lex.

2. Because the Territory has not valued all unpat-

ented mining claims at a flat rate, but only those

that are unimproved and nonproductive, it does not

follow that this portion of Chapter 10 is lacking in

uniformity and therefore invalid. The reason is that

i3§47-3-88 Alaska Compiled Laws Annotated 1949.

14R.S. §2320, 30 USCA §23.

\
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Congress has not required, as appellants allege, that

all unpatented mining claims, regardless of whether

they are improved or not, must be valued at a flat

rate. It is clearly stated in this amendment to the

Organic Act (48 USCA §78) that unpatented mining

claims may be so valued provided there are no "im-

provements . . . thereon of such a character as to be

deemed part of the realty . . ."; if such improve-

ments do exist, then these claims are to be taxed

"according to the full and true value thereof." It is

obvious then that Congress has authorized the valua-

tion, at a flat rate, of "unimproved", unpatented

mining claims. And this is exactly what is accom-

plished under Section 3 of Chapter 10. The Terri-

torial Legislature, therefore, has done nothing more

than conform to the directives of Congress.

Nor is there any departure from congressional

policy because the Territorial Legislature has also

provided that unpatented mining claims shall not be

valued at a flat rate when they are producing. The

dominant theme in the requirement of uniformity in

Section 9 of the Organic Act is that all property shall

be assessed according to its full and true value. How-

ever, Congress reasonably departed from this require-

ment in recognition of the fact that with respect to cer-

tain categories of mining claims it would be impossible

to ascertain their actual value "... without utilizing

explorative techniques by competently trained engi-

neers." Senate Report No. 1272, May 12, 1948, 1948

U. S. Code Congressional Service, pp. 1684-1685.
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Thus, valuation at a flat rate is a rule pescribed out

of necessity and should not be extended to cover

a case clearly not within the reason for the rule.

Such a case exists where a claim is producing, since

the value of such claim bears a reasonable relation

to the income which it affords. There it is no longer

impossible to devise a formula by which the full and

true value of such property can be ascertained ; hence,

there is every reason not to extend the arbitrary flat-

rate rule but to adhere to the primary objective of

the Organic Act, i.e., to tax according to value. This

the Territorial Legislature has done, and in so doing

has only followed clearly defined congressional policy.

There is nothing unconstitutional in this.

IV. THE PROVISIONS FOR TAXATION OF BOATS AND
VESSELS ARE VALID.

Chapter 88, Session Laws of Alaska 1949, amends

Section 3 of Chapter 10 as follows:

''With respect to any boat or vessel engaged in

marine service on a commercial basis and subject

to the provisions of this Act, the owner of said

boat or vessel may elect:

"(a) To pay the tax levied hereunder on such

boat or vessel on the basis of the value thereof

as defined herein, or,

"(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount
payable hereunder, for each such boat or vessel,

shall not be less than $20.00 per annima."
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Appellants argue that this Act is invalid for the

reasons (1) that the tax on boats is not uniform

upon the same class of subjects, and (2) that this tax

is not according to value.

1. The basis of appellants' first contention is that

the clause fixing the maximum tax of $20.00 on all

vessels of less than 5 net tons is applicable to sub-

section (a) as well as to (b). Under such an inter-

pretation, it is said that the owner of a boat of less

than 5 tons and less than $2,000.00 in value would

be discriminated against by being obliged to pay a

minimum tax of $20.00 while the owner of other

property in the Territory of the same value would

pay only a tax of 1% of such value, which necessarily

would be less than $20.00.

This conclusion, however, depends for its validity

upon the soundness of premise upon which it is

grounded, i.e., that the $20.00 minimum clause is

applicable to subsection (a) of Chapter 88. Such a

premise is false; hence, the conclusion must fall.

A reasonable construction of the statute would restrict

the application of that clause to subsection (b), for

first, that clause is found in paragraph (b) and not

in (a) or in a separate paragraph, and therefore, it

should logically be regarded as not qualifying the

whole statute; and second, interpreting the $20.00

minimum provision as being applicable only to those

cases where a boat owner elects to pay his tax on

a tonnage basis will be consistent with and satisfy

requirements of uniformity, and it is a well estab-
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lished rule of law that the courts will adopt that

construction of a statute which will uphold its valid-

ity. Plymouth Coal Co. v. Pennsylvania, 232 U.S.

531, 546.

This, of course, means that the legislature has

adopted a classification; and since it may be assumed

that where one has an election, he will choose the

method of taxation that will result in the least bur-

den, the classification amounts to this: that boats and

vessels of less than 5 net tons and more than $2,000.00

in value are taxed at a flat rate of $20.00 per -vessel.

Appellants argue that not only is such a classifica-

tion improper, but there is no uniformity within the

class because of a hypothetical situation that might

arise where boats of identical tonnage but of different

values are taxed alike. However, not only does the

legislature have the greatest freedom of classification

where taxation is concerned, but the burden is placed

upon those who will challenge the legislative arrange-

ment to negative every conceivable basis that might

support it. Madden v. Kentucky, 309 U.S. 83, 88. This

appellants have failed to do. There has not even been

an attempt to show that Chapter 88 in substance or

practical operation discriminates against either of-

appellants. And since the Act on its face discloses

no such purpose, it must be held valid. General Amer-

ican Tank Car Corp. v. Day, 270 U.S. 367, 373, 375.

Nor can appellants prevail with their claim that there

is unconstitutional inequality within the class. It has

not been shown that either is a member of the class
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referred to, which alone would be sufficient answer

to this charge of invalidity, cf. Heald v. District of

Columbia^ 259 U.S. 114, 123; but moreover, even if

there are possible differences in tax burdens within

the class, it would have to be proved that such differ-

ences were not only substantial, but also arbitrary

and capricious, before it could be said that require-

ments of uniformity and equality have been contra-

vened. Lawrence v. State Tax Commission, 286 U.S.

276, 284.

2. Appellants' further contention that boats of

less than 5 net tons, classified as mentioned above,

are not assessed according to true and full value, is

disposed of by what has been said with respect to the

classification; for even if the amount of tax paid

by owners of such boats is less than that paid by

owners of other property of the same value, this only

means that the former are taxed at a different per-

centage of true and full value and not that true and

full value has been disregarded. If the classification

is otherwise valid, then it makes no difference what

basis of valuation—i.e., what percentage of true and

full value—is adopted. Cf. Greene v. Louisville <& I.

R. Co., 244 U.S. 499, 515-516.

V. APPELLANTS HAVE COMPLETELY FAILED TO SHOW ANY
ACTUAL PREJUDICE OR DISCRIMINATION.

With the use of scarcely any of the preceding argu-

ment it would be sufficient answer to all of appel-

lants' claims that Chapter 10 is invalid that they have
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failed to show injury by reason of its operation.

Alaska Steamship Co. v. Miillaney, 180 F. 2d. 805, 815.

They certainly cannot deny the authority of the Ter-

ritorial Legislature to impose a general property tax

throughout the Territory, which means that no claim

of discrimination against those residing outside of

cities and districts can be grounded upon the fact

that for the first time since the inception of the Terri-

torial Legislature they have been obliged to pay ad

valorem taxes. They have failed to show any actual

inequality in the imposition of the tax, or even if

such could have been shown, that it was the result

of an intentional and systematic undervaluation of

some but not all of the taxed property in the same

class as theirs. Charleston Assn. v. Alderson, 324

U.S. 182, 190-191. Their entire case rests upon hy-

pothetical inequalities—upon the gratuitous assump-

tion, unsupported by facts, that at some time in the

indefinite future the Act might be administered to

their disadvantage. What they are really asking for

then is that the court render a declaratory judgment

upon a hypothetical case—something which the court,

of course, will refuse to do. Watson v. Buck, 313 U.S.

387, 402.

Granted that the Act is not perfect, that appellants

could perhaps have drafted a better one. But it is too

late now to attempt to interpret equality or uniform-

ity as precluding all differences in taxation rather

than merely forbidding those that are arbitrary or

capricious. It has been too well settled that an iron

rule of equal taxation is not required, BelVs Gap Rd.

Co. V. Pennsylvania, 134 U.S. 232, 237; that invalidity
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is not established by a failure to achieve equality with

mathematical exactitude. General American Tank

Car Corp. v. Day, 270 U.S. 367, 373-374; Welch v.

Henry, 305 U.S. 134, 145; Concordia Insurance Co.

V. Illinois, 292 U.S. 535, 547. Appellants' burden was

to demonstrate that in practical operation this Act

effected a real and oppressive discrimination against

them, Madden v. Kentucky, 309 U.S. 83, 88; Charles-

ton Assn. V. Alderson, supra, p. 191; Lawrence v.

State Tax Commission, 286 U.S. 276, 284; and not

merely that there are possible or theoretical differ-

ences in tax burdens. They have failed to sustain

this burden; hence, the presumption that Chapter 10

is valid must prevail. Metropolitan Co. v. Brownell,

294 U.S. 580, 584 ; Latvrence v. State Tax Commission,

286 U.S. 276, 283.

CONCLUSION.

For the reasons stated it is respectfully submitted

that the judgment of the district court should be

affirmed.

Dated, Juneau, Alaska,

February 18, 1953.

J. Gerald Williams,
Attorney General of Alaska,

John H. Dimond,
Assistant Attorney General of Alaska,

Attorneys for Appellee.
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Appendix

Chapter 10, Session Laws of Alaska, 1949.

Section 1. TITLE. This Act may be cited as the

'^Alaska Property Tax Act".

Section 2. DEFINITIONS. As used in this Act,

the following words and terms shall have the mean-

ings ascribed to them in this section unless the context

clearly indicates a different meaning:

(a) The word ''assessor" means an authorized

representative of a Board of Assessment and Equal-

ization designated to perform the duties of making

assessments in a judicial division.

(b) The word "board" means a Board of Assess-

ment and Equalization.

(c) The word "Collector" means the Tax Commis-

sioner or his authorized representative, employee or

agent designated by him.

(d) The word "division" means judicial division

as understood and recognized in Alaska.

(e) The word "improvements" includes all build-

ings, Structures, fences and additions erected upon or

affixed to the land, whether or not the title of the land

has been acquired by any particular person.

(f) The word "include", when used in a definition

contained in this Act, shall not be deemed to exclude

other things otherwise within the meaning of the term

defined.

(g) The word "person" means and includes any

individual, trustee, receiver, firm, partnership, joint
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venture, syndicate, association, corporation, trust, or

any other group acting as a unit.

(h) The words ''personalty" or ''personal prop-

erty" shall mean all machinery, equipment, household

goods, and other tangible personal property which is

located on or used in connection with particular

land, or owned, possessed or used independently of

any particular land.

(i) The word "property" means and includes real

property, improvements, and personalty, as herein

defined.

(j) The words "real property" or "land" mean

any estate or interest therein, including permit or

license rights, and improvements thereon, and shall

include all timber or patented lands.

(k) The words "Tax Commissioner" means the

Tax Commissioner of the Territory of Alaska.

(1) The words "tax lien" embrace liens for penal-

ties, interest and costs as well as for unpaid taxes.

(m) The word "Territory" means the Territory

of Alaska.

Section 3. LEVY OF TAX. For the calendar

year of 1949, and each calendar year thereafter there

is hereby levied, and there shall be assessed, collected

and paid, a tax upon all real property and improve-

ments and personal property in the Territory at the

rate of one per centum of the true and full value

thereof. For the purposes of this section the assessed

value of unimproved, impatented mining claims which

are not producing, and non-producing patented min-
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ing claims upon which the improvements originally

required for patent have become useless through de-

terioration, removal or otherwise, is hereby fixed at

$500.00 per each 20 acres or fraction of each such

claim, except that if the surface ground of any such

claim is used for other than mining purposes and has

a separate and independent value for such other pur-

poses, the valuation as pertains to such non-mining

uses and of improvements incidental to such uses

shall be according to the full and true value thereof.

Section 4. TAX UPON PROPERTY WITHIN
INCORPORATED CITIES AND DISTRICTS.
The tax levied under the provisions of Section 3 upon

the property within the limits of an incorporated city

or town, independent school district or incorporated

school district in the Territory shall be assessed, col-

lected and enforced in the manner prescribed by the

property tax law of the municipality or district, by

and at the expense of the municipalities and districts

prorated proportionately between each, provided that

amounts levied but which prove uncollectible, and the

cost of foreclosure on delinquent accounts shall be

borne by the city or school and public utility district.

All of the tax levied under this Act which is so

collected shall be remitted to such municipalities or

school districts as follows:

(a) As to cities which are not a part of an inde-

pendent school district the municipal tax collection

authority shall turn the amount of tax collected over

to the city treasurer.

I
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(b) As to incorporated school districts the tax

collectors thereof shall turn the amount of tax col-

lected over to the district school board.

(c) As to cities which are part of an independent

school district the amount of taxes collected shall be

turned over to the city treasurer. The city treasurer is

hereby authorized and empowered to turn over to the

school board such part of the funds collected as may be

determined by the city council from time to time nec-

essary to efficiently carry on school functions in said

school district. Such cities may assess and collect an

additional tax on real and personal property situate in

the said cities not to exceed the amount allowed by law,

which tax shall be assessed and collected at the same

time and in the same manner as the tax provided in

Section 3 of this Act, which said funds shall be used by

said cities for general municipal purposes. Regarding

that part of independent school districts outside of

town bounds, the tax collection authority therein shall

turn the taxes collected over to the district school

board; provided that the millage levy for school pur-

poses shall be uniform within incorporated school dis-

tricts whether said district includes another incorpor-

ated municipality or not and any unused remainder up

to the maximum levy hereunder shall revert to the

Territorial Treasurer except that portion collected

within any incorporated municipality within the

boundary of such school district in which case such

remainder, unused for school purposes, shall revert

to the treasury of the incorporated municipality in

which it may be collected.



(d) Taxes collected hereunder within a public util-

ity district shall be handled in a like manner to those

collected in cities or other incorporated municipalities,

including collection costs, remissions and school mill-

age levy provisions as set forth herein.

(e) In all cases where such local units are to receive

such tax collections, the local tax collection authority

shall, upon delivery of the money as above set forth,

obtain a receipt in duplicate therefor and forward the

duplicate thereof to the Tax Commissioner. The time

or times to be set for payment on account of such col-

lections shall be prescribed by the Tax Commissioner.

Such other accounting as may be indicated shall be

made to the Tax Commissioner at such times and in

such manner as may be prescribed by him.

The tax money so collected which remains after re-

missions have been made shall be transmitted to the

Tax Commissioner at such intervals and in such man-

ner as he shall direct, for deposit with the Treasurer,

to be covered into the general fund of the Territory.

Section 5. TAX ON PROPERTY OUTSIDE IN-

CORPORATED CITIES AND SCHOOL DIS-

TRICTS. The tax levied under the provisions of

Section 3 upon property outside the limits of an in-

corporated city, independent school district, or incor-

porated school district or public utility district in the

Territory shall be assessed, collected and enforced as

provided in this Act.
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Section 6. EXEMPTIONS.

(a) Property shall be exempt from taxation here-

under when used exclusively for educational, religious,

or charitable purposes.

(b) The property of the United States, of the Ter-

ritory, and of any municipal corporation, independent

school district, incorporated school district, public

utility district and association operating utilities un-

der arrangement with the Rural Electrification Ad-

ministration, shall be exempt hereunder.

(c) The personal property of any person to the

value of $200.00 shall be exempt hereunder.

(d) The property of any organization not organ-

ized for business purposes, whose membership is com-

posed entirely of the veterans of any wars of the

United States, or the property of the auxiliary of

any such organization, and all monies on deposit be-

longing to such organization shall be exempt here-

under, except any such property which produces

rentals or profits for such organization.

(e) The laws exempting certain property from

levy and sale on execution shall not apply to taxes

levied hereunder or to the collection thereof.

(f ) New industrial, commercial and business con-

struction shall be exempt during the period of con-

struction and until the plants or buildings are oc-

cupied or operated, but in no case shall this exemption

exceed three taxable years from the time of beginning

of construction. Modifications and repairs to existing
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structures shall not be considered new construction

under this provision.

(g) All homesteads upon which entry has been

made in accordance with the land laws of the United

States shall be exempt from the date of entry until

one year after the date upon which patent shall have

been granted and final title acquired. Such exemp-

tions shall include all improvements upon such home-

steads pertaining to residential or agricultural pur-

poses.

(h) INDUSTRIAL INCENTIVE CLAUSE : The

Tax Commissioner is authorized to grant incentive

exemptions hereunder in the manner and to the ex-

tent hereinafter set forth:

(1) An exemption of one-half of the tax otherwise

imposed hereunder, or such other lesser fraction

thereof as the Tax Commissioner may deem to be a

necessary and proper encouragement to new industry

as hereinafter defined, for such period not exceeding

10 taxable years from the date production is com-

menced, upon new plants and buildings and other

installations, real estate and equipment, as are con-

structed and procured by new industrial enterprises,

as hereinafter defined, to manufacture or process

products which constitute industry new to Alaska

with resultant establishment of new payrolls in

Alaska.

The terms "new industry" or ''new industrial

enterprises" as used herein shall mean undertakings

for the purpose of manufacturing or processing prod-
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ucts not manufactured or processed in Alaska on

the effective date hereof and for which plants have

not already been established in Alaska.

(2) The Tax Commissioner shall establish and

promulgate general standards and rules conformable

to this Act for determining the eligibility of appli-

cants for exemptions hereunder, and the extent to

which exemptions for such applicants respectively

are to be granted, including such factors as: perma-

nence of the industry involved; the amount of its

capital investment; whether it is a seasonal or con-

tinuous operation; whether it will likely be marginal

because of distance from principal markets; trans-

portation costs and differential in cost of production

in Alaska as compared to cost of productions else-

where; the number of resident Alaskan workmen who

will be given employment; and other pertinent fac-

tors, related to improving the economy of the Terri-

tory of Alaska. He shall also consider in each case

the recommendation of the Divisional Board of As-

sessment of the division in which the new industry

is proposed to be established, which recommendation

shall be obtained by the applicant in advance of the

application and attached thereto. After all such fac-

tors are taken into consideration, the decision of the

Tax Commissioner shall be rendered, subject, how-

ever, to final approval of the Divisional Board of As-

sessment. If after studying the Tax Commissioner's

findings and decisions, the said Board, acting by

majority of its members, is unable to agree with

said decision, it shall, after reasonable notice to the
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hold a hearing and make the decision, which shall

be final, except that when such exemption decision

expires, the position of the new industry may be re-

evaluated and extension granted within the maximum
limits allowed hereunder, in the same manner as pro-

vided for the granting of the original exemption.

j| (3) All exemptions granted hereunder shall be

negotiated and consummated prior to the initial com-

mencement of production by the applicant.

(4) Exemptions granted by the Tax Commissioner

hereunder shall be applicable within or without muni-

cipalities, school districts or public utility districts.

Section?. RETURNS.

(a) On or before the 15th day of July in the year

1949, and on or before the 15th day of March in each

year thereafter, every person shall submit in duplicate

to the assessor of the judicial division, a return of his

property, and of the property held or controlled by

him in a representative capacity, in the manner pre-

scribed in this Act, which return shall be based on

values existing as of January 1 in the same year.

(b) In every case the person making the return

shall state an address to which all notices required

to be given to him under this Act may be mailed

or delivered.

(c) The return shall show the nature, quantity,

amount and value of the property, the place where

the property is situated, and said return shall be in

such form as the Tax Commissioner may prescribe,
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or his or its authorized agent or representative.

Section 8. ADDITIONAL RETURNS. The as-

sessor may, by notice in writing to any person by

whom a return has been made require from him a

further return containing additional details and

more explicit particulars, and upon receipt of the

notice, that person shall comply fully with its require-

ments within thirty days after its receipt by him.

Section 9. POWER TO MAKE EXAMINA-
TIONS.

(a) An assessor shall not be bound to accept as

correct the return made by any person, but if he

thinks it necessary or expedient, or if he suspects that

a person who has not made a return is liable to assess-

ment, he shall make an independent investigation as

to the property of that person, and may make his

own valuation and assessment of the taxable amount

thereof, which will be prima facie good and sufficient

for all legal purposes.

(b) For the purpose of such examination, the as-

sessor, personally or by any deputy designated by

him, may enter upon any premises and may examine

any property thereon, and shall have access to and

may examine all property records involved, and such

person shall, upon request, furnish to the assessor

or deputy every facility and assistance for the pur-

poses of such examination.

(c) An assessor may in any case examine a person

on oath or otherwise, and upon request of the assessor,
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the person shall attend and submit himself to ex-

amination by the assessor.

Section 10. INSPECTION OF RETURN. No re-

turn made by any person under this Act shall be

open for inspection by any person except officers

authorized by law to administer this Act, or upon an

official investigation or proceedings in court, and any

Territorial employee who violates said restriction by

communicating any information obtained under the

provisions of this Act, except such information as is

required by law to be shown on the assessment rolls,

or allows any person not legally entitled thereto to

inspect or have access to any return made under the

provisions of this Act shall be guilty of a misde-

meanor punishable under the penalty clause of this

Act, and shall be discharged from his office or employ-

ment and be ineligible to hold any public office or

employment for the Territory for a period of two

years thereafter.

Section 11. VALUATION. Property shall be as-

sessed at its full and true value in money, as of Jan-

uary 1 of the assessment year. In determining the

full and true value of property in money, the person

making the return, or the assessor, as the case may
be, shall not adopt a lower or different standard of

value because the same is to serve as a basis of taxa-

tion, nor shall he adopt as a criterion of value the

price for which the property would sell at auction,

or at a forced sale, either separately or in the aggre-

gate with all of the property in the taxing district,

but he shall value the property at such sum as he
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believes the same to be fairly worth in money at

the time of assessment. The true value of property

shall be that value at which the property would gen-

erally be taken in payment of a just debt from a

solvent debtor.

Section. 12. ASSESSMENT. Every person shall

be assessed and taxed annually on his property in

the division in which the property is situated, and

where any parcel of land is situated partly in one

division and partly in another or partly within a

municipality or school district and partly elsewhere,

the assessment in respect of that parcel shall be made

in the division or district within which the greater

part of the property is situated. Real property and

personalty shall be separately assessed.

Section 13. TO WHOM ASSESSED.

(a) Subject to subsection (b) and (c) of this

section, property shall be assessed and taxed in the

name of the owner or claimant or where the property

is owned, occupied or claimed by two or more persons,

it shall be assessed and taxed in the names of the

owners, occupiers or claimants jointly.

(b) Where a verified statement is furnished show-

ing that property has become the subject of a contract

of sale or been leased by the owner to another person,

the name of the other person shall be noted on the

assessment roll and like notice of the assessment shall

be sent to him as to the owner, in which case the

taxes assessed in respect of the property may be re-

ceived either from the owner or from the purchaser

or tenant, or from any optionee, prospective dis-
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tributee, purchaser or encumbrancer who desires to

safeguard the title to the property.

(c) Land of the United States or the Territory

which is held under any mining location, lease, license,

agreement for sale, accepted application for purchase,

or otherwise, shall be assessed and taxed in the name

of the occupier according to the value of his interest

therein (except as above modified in this Act with

respect to certain mining claims) ; but no assessment

or taxation in respect of land so held or occupied

shall in any way affect the rights of the United

States in the land.

(d) Where the property assessed is owned by two

or more persons in undivided shares, each owner shall

be assessed on the undivided interest at the propor-

tion of the assessed value of the property that his

undivided interest bears to the whole.

Section 14. CONTENT OF ASSESSMENT
ROLL.

(a) The assessor of each division shall prepare an

annual assessment roll for each division covering

property outside of municipalities and school districts

and public utility districts, after consideration of all

returns made to him pursuant to this Act, and after

careful inquiry from such sources as he may deem

reliable. On the roll he shall enter the following par-

ticulars :

(1) the names and last known addresses of all

persons with property liable to assessment and taxa-

tion;
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(2) a description of all taxable property;

(3) the assessed value, quantity, or amount of said

property and the taxes thereon;

(4) the arrears of taxes owing by any persons;

and,

(5) any other information that may be required

by the Tax Commissioner.

(b) It shall be a sufficient description of any

property for the purposes of this Act, if there is

entered on the assessment roll the best available short

description of the property.

Section 15. ASSESSMENT NOTICE.

(a) The assessor, before completion of the assess-

ment roll, shall give to every person named thereon a

notice of assessment, showing the valuation and as-

sessment of his property and the amount of taxes

thereon, in such form as the Tax Commissioner may
prescribe. At least 60 days must be allowed from

date of such mailing within which to appeal to the

Board against the assessment. He shall enter on the

roll opposite the name of each person the date of giv-

ing the assessment notice which entry shall be prima

facie evidence of the giving of the notice. On the

back of each assessment notice shall be printed a brief

summary for the information of the taxpayer, of the

dates when the taxes are payable, delinquent, and

subject to interest, dates when the Board will sit for

equalization purposes, and any other particular spe-

cified by the Tax Commissioner.
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(b) The assessment notice shall be directed to the

person to whom it is to be given, and shall be suf-

ficiently given if it is mailed by first class mail

addressed to, or is delivered at, his address as last

known to the assessor ; or, if the address is not known

to the assessor, the notice may be mailed addressed

to the person at the postoffice nearest to the place

where the property is situated. The date on which

the notice is so mailed or is so delivered for all pur-

poses of this Act shall be deemed to be the date on

which the notice is given.

Section 16. COMPLETION OF ASSESSMENT
ROLL. The assessor shall complete the annual assess-

ment roll for the year 1949 on or before the 1st day

of September and for each year thereafter on or be-

fore the 1st day of July of that year, which shall be

based on values of January 1st immediately preced-

ing, and shall certify the same by attaching thereto

a certificate in a form to be prescribed by the Tax

Commissioner. Such supplementary assessment rolls

shall be prepared and certified as may be deemed

necessary or expedient.

Section 17. EFFECT OF ASSESSMENT ROLL.
All taxes to be levied or collected under this Act shall,

except as otherwise provided, be calculated, levied

and collected upon the assessments entered in the

assessment rolls and certified by the respective as-

sessors as correct, subject to the taxpayers' rights of

appeal and to the corrections and amendments made
in the rolls pursuant to this Act.
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Section 18. PROVISIONS APPLICABLE TO
SUPPLEMENTARY ROLLS. All the duties im-

posed upon the assessor with respect to the annual

assessment roll and all the provisions of this Act

relating to assessment rolls shall, so far as applicable,

apply to supplementary assessment rolls.

Section 19. CORRECTION OF ERRORS BY
ASSESSOR. Any assessor may correct any error,

omission or invalidity made or arising in the prepara-

tion of the assessment roll at any time before the sit-

ting of the Board. It shall be the duty of every

person receiving a notice of assessment to advise the

assessor of any error, omission or invalidity he may

have observed in the assessment of his property, in

order that the assessor may correct the same.

Section 20. TRANSMISSION OF ROLL TO
THE TAX COMMISSIONER.

(a) A Copy of all assessment rolls shall be cer-

tified and transmitted to the Tax Commissioner at

Juneau not later than one month after the completion

of same unless the time for transmission is extended

by the Tax Commissioner. This shall be in addition i

to deposit of the assessment roll for retention in the

division as required in Section 22.

(b) All corrections and amendments made in the

roll pursuant to this Act or the decisions of the Board

or the courts, and which are not shown on the assess-

ment roll deposited with the collector or upon the

copy transmitted to the Tax Commissioner at Juneau,

shall be forthwith reported to the collector by the

assessor.
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Section 21. VALIDITY OF ASSESSMENT
ROLLS. Every assessment roll as completed and

certified by the assessor, and as corrected and

amended by him from time to time in conformity with

this Act and the decisions of the Board shall, except

insofar as the same may be further amended on ap-

peal to the court, be valid and binding on all persons,

notwithstanding any defect, error, omission or invalid-

ity existing in the assessment roll or any part thereof,

and notwithstanding any proceedings pertaining

thereto.

Section 22. DEPOSIT OF ROLL WITH COL-
LECTOR. L^pon a completed assessment roll being

amended by the assessor in conformity with the de-

cisions of his Board, the assessor shall deliver the

roll to the collector, for retention in the division to

which it applies, and the roll shall be open during

office hours to the inspection of all taxpayers of the

division.

Section 23. SITTINGS AND RECORDS OF
BOARD. For the purpose of scrutinizing the assess-

ment roll and its supplements, and taking corrective

action thereon, or for hearing appeals in respect of

any assessment rolls, or from any assessment made

under this Act, the Board in each division shall sit

and adjourn from time to time as its business may
require, and shall record its proceedings and de-

cisions. During all periods when a Board is not in

session, its records and decisions shall be kept by

the assessor.
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Section 24. NOTICES BY BOARD.

(a) Where the name of any person is ordered

by the Board to be entered on the assessment roll, by

way of addition or substitution, for the purpose of

assessment, the Board shall cause notice thereof to be

mailed by the assessor to that person or his agent

in like manner as provided in Section 15, giving him

at least 60 days from the date of such mailing within

which to appeal to the Board against the assessment.

(b) Whenever it appears to the Board that there

are overcharges or errors or invalidities in the assess-

ment roll, or in any of the proceedings leading up

to or subsequent to the completion of the roll, and

there is no appeal before the Board in which the

same may be dealt with, the Board may notify parties

affected with the view of hearing them.

Section 25. APPEAL BY PERSON ASSESSED.

(a) Any person whose name appears on the assess--

ment roll for any division or who is assessed in any

district, may appeal to the Board with respect to any

alleged overcharge, error, omission or neglect of the

assessor.

(b) Notice of appeal, in writing, shall be filed

with the Board within 60 days after the date on which

the assessor's notice of assessment was given to the

person appealing. Such notice must contain a cer-

tification that a true copy thereof was mailed or de-

livered to the assessor. If notice of appeal is not

given within that period, right of appeal shall cease,

unless it is shown to the satisfaction of the Board that
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the taxpayer was unable to appeal within the time

so limited.

(c) A copy of the notice of appeal must be sent

to the assessor as above indicated-

Section 26. APPEAL RECORD. Upon receipt of

the notice of appeal, the assessor shall make a record

of the same in such form as the Tax Commissioner

may direct, which record shall contain all the informa-

tion shown on the assessment roll in respect of the

subject matter of the appeal, and the assessor shall

place the same before the Board from time to time as

may be required by the Board.

Section 27. NOTICE OF HEARING. Not less

than 30 days before the sittings at which the appeal

is to be heard, the Board shall cause a notice to be

mailed by the assessor to the person by whom the

notice of appeal was given, and to every other person

in respect of whom the appeal is taken, to their

respective addresses as last known to the assessor.

The form of such notice shall be prescribed by the

Tax Commissioner.

Section 28. HEARING OF APPEAL.

(a) At the time appointed for the hearing of the

appeal, the Board shall hear the appellant, the as-

sessor, other parties to the appeal and their witnesses,

and consider the testimony and evidence adduced, and

shall determine the matters in question on the merits

and render its decision accordingly.

(b) If any party to whom notice was mailed as

above set forth fail to appear, the Board may proceed

j

with the hearing in his absence.
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(c) The burden of proof in all cases shall be upon

the party appealing. i

Section 29. ENTRY OF DECISIONS. The Board

shall from time to time enter in the appeal record

its decisions upon appeals brought before it, and shall

certify to the same. The assessor, upon receipt of

the appeal record, and subject in every case to any

appeal taken to the courts, shall enter in the assess-

ment roll such amendments as may be necessary to

give effect to the decisions of the Board.

Section 30. COLLECTION UNAFFECTED BY
APPEAL. Neither the giving of a notice of appeal

by any taxpayer, nor any delay in the hearing of

the appeal by the Board shall in any way affect the

due date, the delinquency date, the interest, or any

liability for payment provided by this Act in respect

of any tax which is the subject matter of the appeal.

In the event of the tax being set aside or reduced by

the Board on appeal, the Tax Commissioner shall

refund to the taxpayer the amount of the tax or

excess tax paid by him, and of any interest imposed

and paid on any such tax or excess.

Section 31. APPEAL TO COURT. Any person i

feeling aggrieved by any order of the Board shall

have the right of appeal on a de novo basis to the

District Court for the Territory of Alaska in the

division in which the matter is pending. Such appeal

shall be pursued as nearly as may be in accordance

with the procedure prescribed in Sections 68-9-4 to

68-9-14 inclusive, Alaska Compiled Laws Annotated i

1949, governing appeals from a Justice's Court in
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civil cases and the Tax Commissioner shall promul-

gate miiform regulations adapting the above refer-

enced procedure for perfecting such appeals.

Section 32. TIME OF PAYMENT. Taxes for a

calendar year shall be payable annually the first day

of February of the ensuing year. Failure to pay on

said due date shall cause the tax to become delinquent

and shall subject the property assessed to the interest

and penalty additions hereinafter provided. Payments

of taxes may be made at any time before their due

date, but no discount shall be allowed for such early

payment.

Section 33. MODE OF PAYMENT. All taxes

payable under this Act shall be paid in lawful money

of the United States or its equivalent, at the office

of the collector in the judicial division in which same

are due.

Section 34. LIEN.

(a) The taxes assessed upon property, together

with interest and penalty, shall be a lien thereon from

and after assessment until paid, and no sale or trans-

fer of such property shall in any way affect the lien

of such taxes.

(b) Liens for taxes hereunder shall be first liens

and paramount to all prior and subsequent encum-

brances, alienations and descents of the property.

Section 35. INTEREST.

(a) For failure to pay taxes when due, interest

inclusive of penalty at the rate of one percent per
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month shall be added on the first of each month until

the tax is paid or the property sold hereunder, but

not to exceed the legal rate of interest in the aggre-

gate.

(b) Where a tax becomes payable in respect to

property assessed on a supplementary assessment roll,

the like interest shall be added to and recovered as

a part of the tax as might have been imposed if the

return and the assessment had been made at the time

prescribed, by this Act and the tax had been duly

levied and had not been paid.

Section 36. FAILURE OR REFUSAL TO COM-
PLY "WITH ACT. Every person who, without rea-

sonable excuse, in violation of any provision of this

Act or of the regulations made thereunder

—

(a) refuses or fails to make any return required

to be made; or,

(b) in the making of any return, or otherwise,

wilfully withholds any information necessary for

ascertaining the true taxable amount of any prop-

erty; or,

(c) refuses or fails to furnish to the assessor or

his employee or agent any access, facility, or assist-

ance required for the purpose of an entry on or

examination of property or records; or,

(d) refuses or fails to attend or submit himself to

examination on oath or otherwise by the assessor, the

Board or the Tax Commissioner when duly cited so

to do;—shall, in addition to penalties otherwise pre-
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scribed herein, be guilty of an offense against this

Act.

Section 37. FALSE RETURNS AND REC-

ORDS. Every person who knowingly and wilfully

makes any false or deceptive statement in any return

required to be made under this Act, or fraudulently

omits to give therein a full and correct statement of

the property of the taxpayer, or makes or keeps any

false entry or record in any book of account or

record required to be kept under this Act, shall be

liable, on conviction, to a fine of not less than One

Hundred Dollars and not more than One Thousand

Dollars.

Section 38. DEFACING POSTED NOTICES.
Every person who, without reasonable excuse, tears

down, injures or defaces any advertisement, notice

or document which, under the authority of this Act

or the regulations made thereunder, is posted in a

public place, shall be guilty of an offense against this

Act.

Section 39. PENALTY FOR OFFENSES. Every

person guilty of an offense against this Act for which

no other penalty is specifically provided, shall be

liable, on conviction, for a first offense to a fine not

exceeding Five Hundred Dollars, and for a second

or subsequent offense to a fine of not less than One

Hundred Dollars and not more than One Thousand

Dollars.

Section 40. LIABILITY OF CORPORATE OF-

FICERS, ETC. Every director, manager, secretary
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or other officer of a corporation or association, and!

every member of a partnership) or syndicate, who

)

knowingly and wilfully authorizes or permits any
\

Act, default, or refusal which would subject the or-

ganization to criminal liability hereunder, shall be

likewise personally guilty of such offense.

Section 41. PROSECTIONS. Prosecutions here-

under for imposing of fines shall be at the instance of

the Tax Commissioner and be brought in the name

of the Territory.

Section 42. RECOVERY OF UNPAID LIENS.

On or after the first day of April of any year, the

Tax Commissioner may, Avith the assistance of the

Attorney General, file in the office of the clerk of

the district court in the division in which property

subject to delinquent taxes is situated, a list of all

parcels affected by unpaid liens. Thereafter the Tax

Commissioner shall, unless the matter be otherwise

resolved, proceed to foreclosure of said liens in sub-

stantially the manner prescribed in Sections 22-2-8

to 22-2-18, both inclusive, of Alaska Compiled Laws

Annotated 1949, for the foreclosure of land registra-

tion liens, and all pertinent provisios of said sections

are hereby adopted as applicable hereto.

Section 43. BOARDS OF ASSESSMENT AND
EQUALIZATION.

(a) There is hereby created and established for

each judicial division a Board of Assessment and

Equalization.
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(b) Each Board shall consist of three members
appointed by the Governor subject to confirmation

by the majority of the members of both Houses con-

vened in Joint Session, provided, however, that per-

sons appointed may perform the duties of their offices

until action by the ensuing Legislature is taken either

confirming or rejecting such appointments.

(1) Board members shall be appointed solely on

the grounds of fitness to perform the duties of the

office.

(2) In the event of a vacancy on any Board, a

successor shall be appointed to serve for the balance

of the unexpired term.

(c) The term of each Board member shall be six

years, except as hereinafter provided, but any person

duly appointed and qualified shall hold office until his

successor is appointed and qualified. No Board mem-
ber shall be eligible to serve more than one six-year

term.

(1) The terms of the members first appointed for

each Board shall begin when they are appointed and

qualified and shall continue for the following periods

:

one until March 31, 1951, one until March 31, 1953,

and one until March 31, 1955.

(2) A Board member may be removed from office

by the Governor after notice and opportunity for

hearing, upon grounds of inefficiency, neglect of duty,

malfeasance in office, but for no other cause whatever.

(d) The principal offices of the respective Boards

shall be located in the following cities: for the First
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Judicial Division at Juneau, for the Second Judicial

Division at Nome, for the Third Judicial Division at

Anchorage, and for the Fourth Judicial Division at

Fairbanks.

(e) The compensation of each Board member shall

be $15.00 for each day actually spent in the perform-

ance of his duties, including all the time away from

his place of residence in connection therewith, to-

gether with per diem and travel expense payable in

accordance with vouchers issued by the Tax Com-

missioner.

(f ) Each Board, within its judicial division, shall

have the power and duty, subject to the approval of

the Tax Commissioner as to all expenses of Board

operations, to:

—

(1) Exercise general supervision and direct the

activities of assessment and equalization of property

taxes

;

(2) select an employee or employees or enter

into contracts with qualified persons to perform the

functions of appraiser and assessor; provided, that

persons so appointed shall have the technical and

other qualifications prescribed by the Tax Commis-

sioner, and be engaged at rates of compensation pre-

scribed by the Tax Commissioner;

(3) keep an accurate and complete record of all

Board business, orders and processes, which records

shall be open to public inspection at all reasonable

times

;
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(4) hold hearings and conduct investigations re-

quired in the administration of the assessment pro-

visions of this Act and hear and determine appeals

involving assessment of property, at such points in

their respective divisions as will serve the general

convenience of the public, provided that written min-

utes may be kept of the testimony of witnesses with-

out making a word by word record thereof;

(5) require attendance of witnesses and produc-

tion of all necessary evidence at any hearings and

administer oaths in the course of investigations con-

ducted or hearings held pursuant to the provisions

of this Act;

(6) require such searches and appraisements by

the assessor as the Board sees fit;

(7) require officers and employees of incorporated

cities and districts to furnish such information con-

cerning assessment and equalization of property taxes

as is deemed necessary;

(8) perform all duties specifically imposed and ex-

ercise all powers conferred upon the Board.

Section 44. TAX COMMISSIONER. The Tax

Commissioner shall be the collector of taxes levied

under this Act and enforce collections with the aid

of such divisional collectors or other deputy collectors

and personnel as he may see fit to appoint. He shall

administer all provisions of this Act except those

specifically assigned to a board or under the purview

of municipal or school district authority. The Tax
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Commissioner shall prescribe and furnish all neces-

sary forms, and promulgate and publish all needful

rules and regulations conformable herewith for the

assessment and collection of any tax herein imposed,

and shall voucher for expenditures according to law.

Section 45. SEVERABILITY CLAUSE. If any

provision of this Act, or the application thereof to

any person or circumstance is held invalid, the re-

mainder of the Act and such application to other

persons or circumstances shall not be affected thereby.

Section 46. EMERGENCY CLAUSE. An emer-

gency is hereby declared to exist and this Act shall

take effect immediately upon its passage and ap-

proval.

Approved February 21, 1949.

Chapter 88, Sessions Laws of Alaska, 1949.

Section 1. Section 3 of the Alaska Property Tax

Act which was House Bill No. 2 of this session of

the Legislature, is hereby amended by adding thereto

at the end thereof the following language:

With respect to any boat or vessel engaged in

marine service on a commercial basis and subject to

the provisions of this Act, the owner of said boat

or vessel may elect:

(a) To pay the tax levied hereunder on such boat

or vessel on the basis of the value thereof as defined

herein, or,

(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount pay-
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able hereunder, for each such boat or vessel, shall

not be less than $20.00 per annum.

Approved March 23, 1949.

Alaska Organic Act, § 9.

(37 Stat. 514, as amended, 48 USCA § 78.)

All taxes shall be uniform upon the same class of

subjects and shall be levied and collected under gen-

eral laws, and the assessments shall be according to

the true and full value thereof, except that un-

patented mining claims and non-producing patented

mining claims, which are also unimproved, may be

valued at the price paid the United States therefor,

or at a flat rate fixed by the legislature, but if the

surface ground is used for other than mining pur-

poses, and has a separate and independent value

for such other purposes, or if there are improvements

or machinery or other property thereon of such a

character as to be deemed a part of the realty, then

the same shall be taxed according to the true and

full value thereof.
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REPLY BRIEF FOR THE APPELLANTS

This brief has been prepared principally because the

appellee, throughout his answering brief, has been so

very general in his statement of the rules of construc-

tion to be followed. He has also been extremely gen-

eral in the conclusions which he has claimed for the

authorities cited by him.

I. THE ULTIMATE BURDEN OF THE TAX LEVIED
BY CHAPTER 10 IS NOT UNIFORM THROUGHOUT
ALASKA.

1. The Use of Municipal and District Tax Laws Does In-

validate the Act.

We agree with the appellee in the general state-

ment that it is uniformity in the burden of the tax,

not the method of imposing the burden, that is essen-

tial (See page 12, appellant's brief). We do not be-



lieve, however, that the authorities go so far as to say

that it is never necessary that the methods or proce-

dures through which the ultimate burden is imposed

be tested against the constitutional standards. This is

appellee's statement on page 11 of his brief. The au-

thorities which he cites do not so state nor do they

involve facts or conditions which make them at all

analagous to the instant case.

In Tappan v. Merchants National Bank, 19 Wall.

490, the question was whether a state could provide

for the taxation of the owners of shares of capital

stock of a national bank doing business in the state,

at the place within the state where the bank is located,

without reference to the actual residence of the stock-

holders. The court held that the tax was uniform as

to all owners of that class of property and was, there-

fore, proper.

In Concordia Insurance Co. v. Illinois, 292 U.S. 535,

there was involved an attempt by the State of Illinois

to tax a foreign corporation on the amount of its busi-

ness done in Illinois. The court held that a part of this

tax was invalid on the grounds that the tax on net

receipts of a foreign insurance company based on an

assessment of the full valuation of such receipts vio-

lated the equal protection clause of the 14th Amend-

ment when other personal property in the state was

assessed at less than its full value.

In the case of Charleston Association v. Alderson,

324 U.S. 182, the court held that the 14th Amendment

does not preclude a state from placing notes and re-

ceivables in a different class from personal property



used in agriculture, etc. There may be found some

general language in the decision to the effect that mere

differences in the methods of assessment do not deny

equal protection unless they are shown to produce in-

equality.

In 1 Cooley, Taxation (4th Ed.) §260, the author

discusses the general requirement of equality and

uniformity of tax. He does state

:

"It is the result, not the method employed in

reaching it, which must be considered as to uni-

formity."

In §299, Mr. Cooley's opening remarks are:

"It is said in some of the decisions that uni-

formity of taxation 'necessarily requires uni-

formity in the mode of assessment as well as in

the rate of taxation.' However, the generally ac-

cepted rule is that the uniformity required is

uniformity in results and not uniformity in the

method of taxation. A uniformity method of val-

uation is not required but only that the regula-

tions shall secure a just valuation of all the

property taxed."

He goes on to say that classification for purpose of

assessment must be based on some reason. The addi-

tional sections cited are similarly general.

The foregoing illustrates the difference in the ap-

proach of the appellant and the appellee in this case.

Throughout appellee's brief, it is contended that be-

cause the language of the statute imposes a tax of 1%
on all property (emphasis on all), that, therefore, we
have a uniform tax. He argues that the assessment

and collection of the tax are merely ministerial func-

tions and that even though the performance of the



ministerial acts results in inequalities yet they must

be disregarded. Appellant insists that the law is that

there must also be uniformity in the results obtained

in order that the law be in conformity with constitu-

tional requirements.

It is true that in the states generally the local tax

authorities are used for the purpose of making the

assessments and collection of both state and local

taxes. It will, however, always be found that the local

tax authorities, in levying and collecting state taxes,

act under general laws that are uniform throughout

the state. We feel more than safe in assuming that

there will be found to be no substantial difference in

California, for instance, between the duties and obli-

gations of a taxpayer residing in the County of San

Francisco and one residing in the County of Alameda.

When it comes to paying his taxes he will find no

differences in the following respects, the due date of

the tax, the interest rate on unpaid taxes, the exemp-

tions allowed, the right of redemption from tax fore-

closure and the period thereof. All of those items are

substantive rights and are not to be passed off lightly

as being merely differences in the ministerial part of

the enforcement of the law. There cannot be imposed

different burdens or granted special benefits one lo-

cality against the other.

Neither can we agree with appellee's argument, ad-

vanced on page 15 of his brief, that the legislature

only intended to incorporate by reference the proce-

dural features of the laws of the local municipalities.

The language of §4 is not susceptible to construction

for it states that the tax shall be "assessed, collected



and enforced' ' in the manner prescribed by the mu-

nicipality. One must reach to extreme lengths to con-

clude that "from reason alone it is clear that the legis-

lature incorporated by reference only the procedural

provisions of the local laws."

2. Property Within Municipal, School and Public Utility

Districts Is Exempt from the Territorial Levy.

The mere imposition of a tax on all property in the

Territory does not of itself establish that it is uniform

if in the next sections of the tax act there is provided

a means of escape from the levy. And if in the methods

provided for levying the tax or in the enforcement of

the tax there are patent and substantial inequalities,

the tax will fall. The law must stand or fall by the re-

sults which are obtained from the application or en-

forcement of the law. Chapter 10 allows the tax to be

levied, collected and enforced in accordance with local

ordinances. The evidence was that in some places it

was not even levied. In others the proceeds are re-

tained for local use.

Appellee argues, page 21 of his brief, that it has al-

ways been a matter within the competency of the

legislature as to how public funds are to be allocated.

This right, or duty, however, is not without restric-

tion.

Of the cases cited by appellee, we find little support

for his statement. In General Tank Car Corp. v. Day,

270 U.S. 367, the State of Louisiana fixed a tax of 25

mills on the rolling stock of foreign railroad corpora-

tions which operated railroads throughout the state.

The court specifically stated that it was not concerned



with the method of allocating the tax. This question

apparently was not raised. The court sustained the

tax but it was because the evidence clearly showed

that all local residents paid taxes of approximately

the same millage or possibly a little higher millage on

their own property. The case of Carmichael v. South-

ern Coal Co., 301 U.S. 495, was one of the first cases

dealing with the unemployment compensation acts. In

this case all employers having eight or more employees

were required to contribute to the fund. The court held

that this was a proper field of classification. The dis-

cussion of the competency of legislatures to allocate

public funds is very incidental and centers upon the

question of distributing the burden of the cost of gov-

ernment. Unemployment benefits were held to be a

cost of government.

In United States v. Stewart, 311 U.S. 60, a tax-

payer brought suit to obtain refund of income taxes.

The income tax law provided that interest of U. S.

Farm Loan bonds was exempt from taxation. The tax-

payer had purchased bonds at less than par and then

made gains through resale and he contended that these

gains were exempt in the same manner as the interest.

The court disallowed the exemption. This decision has

no bearing upon the instant case.

We believe that there are limitations on the right

of the legislature to distribute funds raised by taxes.

Such distribution must be uniform and must be made

fairly and equitably.

The appellee has completely ignored our contention

that it is not proper that the burdens of the territorial



tax be assumed solely or disproportionately by the tax-

payers of the Territory who reside outside of incor-

porated cities, incorporated or independent school dis-

tricts.

II. THE PROVISIONS RELATING TO VALUATIONS
AND THE ABSENCE OF AN OVERALL BOARD OF
EQUALIZATION DO CONTRAVENE UNIFORM RE-

QUIREMENTS.

1. Appellant admits that it has not introduced evi-

dence to show that there has been an intentional and

systematic under-valuation of property throughout

the several districts and municipalities of the Terri-

tory. We have, however, introduced the various ordi-

nances and laws of the different tax districts. These

establish the variations and the differences in the

methods of evaluating and assessing property which

show that there are no uniform standards. Without

uniform standards or uniformity in the valuations

and the methods of evaluating property, we cannot

have equality of taxes. Our principal contention on

this point is that the tax in the municipalities and

school districts are not collected under a general law.

2. Appellee contends that the appointing of a board

of equalization in each of the four judicial divisions

of the Territory is adequate even though there is no

appeal to a general or statewide equalization board.

We do not believe that the authority which he cites

goes to that extent.

In Michigan Central Railroad v. Powers, 201 U.S.

245, the statute provided for a special board of as-

sessors which dealt with the valuation of railroad
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property. The taxpayer was contending that the as-

sessment board was invalid because the railroad as-

sessment board did not also evaluate other classes of

property. This contention was thrown out by the

court. It is to be noted that the board of equalization

was a statewide board.

In ML St. Mary's Cemetery v. Mullens, 248 U.S.

501, the land of a cemetery association has been

assessed as a whole and subjected to a single lien

for a local improvement. It was contended that most

of this land had been disposed all to individual lot

holders for burial purposes. It appeared, however,

that the fee of the whole tract remained in the ceme-

tery association. The court stated on page 506:

''The record discloses that the owner has had
full opportunity to be heard, in judicial proceed-

ings (prior trials) to enforce the tax, and its

contentions of arbitrary action and lack of bene-

fits conferred has been considered and decided.

This is due process * * *."

There is no suggestion or comment in the decision

concerned, state or county assessment boards. It is

felt that no such issue was presented.

Appellee further contends that even though there

be a lack of a Territorial Board of Equalization we

must show systematic and intentional prejudice.

He cites Charleston Association v. Alderson, 324 U.

S. 182. There the tax law provided that all property

should be assessed at its ''true and actual value." The

assessor assessed different types of property in each

class at different rates. For instance, money was as-

sessed at 100% of actual value; bonds, notes and ac-



9

counts receivable at 70% of face value, installment

accounts at 65%, etc. The court found as a fact that

the method employed was not adopted for any other

purpose than to arrive at the true value. The assessor

was attempting to assess all property at its true and

actual value.

In Southern Railway Co. v. Watts, 260 U.S. 519,

the North Carolina statute provided that tax should be

assessed according to its ''true value in money." The

case simply holds that the plaintiffs had failed to show

that there was an intentional and systematic under-

valuation by the county assessments boards of other

classes of real estate and that the railroad companies

were prejudiced. Indeed, strong evidence to the con-

trary was found in the record.

The foregoing authorities can hardly be said to sup-

port appellee's contention that the absence of an over-

all assessment board is not defective. In our case there

is no provision whatsoever for equalization—no means

are provided. These authorities do not answer the

discussion of this rule as stated in Railroad & Tele-

phone Co. V. Board of Equalization, 85 Fed. 302, and

the other cases referred to in appellant's opening

brief, page 49.

III. THE STATUTORY VALUATION OF MINING
CLAIMS IS NOT CONSISTENT WITH THE RE-

QUIREMENTS OF THE ALASKA ORGANIC ACT.

1. On this page 25, appellee advances the argument

that since the mining law permits location of placer

claims with a maximum size of 20 acres and lode

claims with a maximum size of 20.6 acres, that in
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view of these facts we can conclude that the Terri-

torial legislature intended to assess every claim twen-

ty acres or less at a value of $500.00 each. This is a

very convenient method of construction. It most sure-

ly, however, violates the rule of uniformity of taxes.

If a flat rate is to be adopted, it still must be with

such a common denominator that essential equality

will result. We cited in our opening brief the case

from Maryland where automobile trailers were held

to have such dissimilarity so as not to be properly

used as a basis for a flat rate. We have also read of

instances where it was held not uniform to tax cattle

at so much for each, or livestock at so much per head,

because such valuation would not be at the true value.

If the tax is to be on a flat basis, it still must not be

discriminatory or unequal.

The maxim de minimis non curat lex has never been

held to apply in a case where there are real differ-

ences in value. No one can say that the difference be-

tween one-half acre and twenty acres is a trifling

difference. Nor can we say that a claim of .6 of an

acre (such as one of intervenors' ) shall have a valua-

tion of $500.00, because it is a non-producing placer,

whereas the .6 of an acre, being the excess in a lode

claim, shall have no value at all given to it. This would

be confusion, not uniformity.

2. The fact that the Territorial legislature picked

out only unpatented claims which were non-producing

for the purpose of fixing a value of $500.00 each, is

further evidence of the arbbitrariness and unreason-

ableness of Chapter 10. What happens to the values to
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be fixed when the miner suspends operation for a year

or a longer period? And in groups of claims, or where

the claims are in the same district, is there uniformity

of value if the criteria is whether or not a claim is

producing? There is no basis whatsoever for fixing a

flat rate on only non-producing claims.

IV. (Appellee's V.) APPELLANTS HAVE NOT FAILED
TO SHOW ACTUAL PREJUDICE.

It is hard for us to follow appellee's contention that

the appellants have shown no actual injury or prej-

udice. All taxpayers outside of those that are fortun-

ate enough to reside in cities, incorporated or inde-

pendant school districts, are required by §7 of the tax

act to annually submit in duplicate to the assessor a

return of his property. At the trial the plaintiff intro-

duced a copy of his return, plaintiff's Exhibit No. 1,

and the intervenor filed his return, intervener's Ex-

hibit No. 3-A. These returns disclosed that the tax-

payer attempted to put a value on their unimproved

mining claims computed on an acerage basis. The evi-

dence showed that the territorial tax assessor arbi-

trarily raised the valuations of the property and the

tax as paid was at a valuation of $500.00 for each

non-producing mining claim, irrespective of its size,

location or its accessibility. No consideration was

given to the actual value. The proof further showed

that property within cities and independent or incor-

porated school districts was evaluated and assessed by

different and more liberal methods from those used by

the territorial assessor ; that in some areas the tax was

neither levied nor collected; that in certain districts
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the, interest rates allowed to taxpayers was more fa-

vorable than that given to appellants; that the ex-

emptions granted the other taxpayers were more lib-

eral than those granted to the appellants. Also, the

appellants have no right of redemption after foreclo-

sure, whereas, other residents of Alaska are more fa-

vorably situated in that they are given the right of

redemption; all of which indicate a complete lack of

uniformity. No basis exists for such classification, or

discrimination. Chapter 10 does not conform to the

constitutional requirements.

CONCLUSION

For the reason as stated in the appellant's opening

brief and in this reply brief, it is respectfully sub-

mitted that the decree of the district court should be

reversed and the taxpayers should be granted recov-

ery of the sums they respectively paid under protest.

Respectfully submitted,

Faulkner^ Banfield & Boochever^

H. L. Faulkner,

Juneau, Alaska.

Medley & Haugland,
1011 American Building,

Seattle, Washington.

Attorneys for Appellants.
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Court
For the Ninth Circuit

Luther C. Hess and Alaska Juneau
Gold Mining Co., a corporation,

Appellants,

vs, ) No. 13,533

M. P. Mullaney, Commissioner of Taxa-
tion, Territory of Alaska, Appellee.

Upon Appeal from the District Court for the
Territory of Alaska, First Division

APPELLANTS' PETITION FOR A REHEARING

To the Honorable WilliaTn Denrrhan, Presiding Jvdge

and to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit :

Appellants respectfully petition this court for a re-

hearing of this cause and an opportunity to reargue

certain points which do not seem to have been made
clear, and appellants present the following grounds for

a rehearing:

L
The question presented by appellants in their brief

dealt with exemption from taxation in violation of the

provisions of the Organic Act, rather than classifica-

tion, and the court seems to have based its decision on

the power of the legislature to classify, and the record

with reference to exemption does not support the

court's opinion.

1



II.

The injury complained of by appellants, arising

from the lack of a territorial board of equalization,

was one resulting from the fact that appellants were

deprived of any means of knowing anything about

assessment valuations, bases of valuations, or stand-

ards of value in any of the other numerous taxing units

in the territory set up under the law save where their

own property was situated; and the injury was not

one resulting from unequal taxation or unequal or ex-

cessive valuations.

I.

The Question Presented by Appellants in Their Brief

Dealt With Exemption from Taxation in Violation of

the Provisions of the Organic Act, Rather Than Classi-

fication, and the Court Seems to Have Based Its De-

cision on the Power of the Legislature to Classify,

and the Record With Reference to Exemption Does

Not Support the Court's Opinion.

In holding that the law provides for a general levy

on all property in the territory regardless of its loca-

tion, we think the court overlooked the language of the

Supreme Court of the United States in the case of

Anderson v. Mullaney, 342 U.S. 415, at page 418, that

"where the power to tax is not unlimited, valid-

ity is not established by the mere imposition of a

tax."

In Alaska, the power to tax is not unlimited. It is

limited by Section 9 of the Organic Act, as amended by

the Act of June 3, 1948, 48 U.S.C.A. §78, which pro-

vides that the tax must be '^uniform on the same class

of subjects." It must be ''levied and collected under

general laws."



Here it is true that Section 3 of the Alaska Property

Tax Act, Chapter 10 of the Session Laws of 1949,

states that the tax is levied on all property; but Sec-

tion 4 says this tax on that portion of all property in

the territory situated in cities, school and public util-

ity districts [constituting seventy-five per cent of all

property in Alaska] shall be assessed, collected, and

enforced in the manner prescribed by the municipality

or district.

This, therefore, is either a geographical classifica-

tion, which is prohibited, or it is an exemption from

taxation, which is also prohibited, for the Organic Act

provides that all taxes shall be uniform upon the same

class of subjects and levied under general laws.

There is no doubt that classification of property is

permitted in Alaska, as it is in practically every state,

and we think that is the only effect of the cases referred

to in the court's opinion, namely, Charleston Assn. v.

Alderson, 324 U.S. 182, and Madden v. Kentucky, 309

U.S. 83.

There seems to be no question about the illegality

of geographical classifications, as this court in its opin-

ion stated on page 4, quoting from Cumberland Coal

Co. V. Board, 284 U.S. 23, 28:

'^Unquestionably systematic geographical dis-

criminations in the burden of taxation have been

held void."

There seems to be little difference between geograph-

ical discriminations or classifications on geographical

lines and exemptions. Both are prohibited by the Alas-

ka Organic Act, and in view of this prohibition the

Alaska Property Tax is not a general law. See Board
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of Education of San Francisco v. Alliance Assurance

Company, 159 Fed. 994, 999 [9th Cir.], 25 R.C.L. 815.

What we have in this case, then, is an exemption.

Some confusion arose and there seems to be some

conflict between the decision in the injunction case of

Hess V. Mullaney, decided by Judge Pratt and found

in 91 F.Supp. 139, and the opinion of this court on ap-

peal in that case, 189 F.2d 417, and the holding in the

opinion in the above-captioned case. The District Court

held that, upon the evidence, no tax had been levied

by the cities and school districts under the provisions

of the Alaska Property Tax Act. The lower court held

in that case that the case should be dismissed as to

the City of Fairbanks and the Fairbanks School Dis-

trict because they had not levied any tax under the

Alaska Property Tax Act. This court, in the opinion

on appeal, supra, stated that "the court was clearly

correct in dismissing the action." We do not argue

that that question is not open again on this appeal,

but we think the court was wrong in holding that the

first ten mills of the city tax levied by the cities in

Alaska and school districts must be considered as the

tax levied by Section 3 of the Alaska Property Tax

Act. If that were so, it would result in great confusion,

for the procedure for assessment, collection, and en-

forcement of that portion of the Alaska tax levied with-

in cities and school districts is so radically different

from procedure for collecting and enforcing the tax

in the areas outside those districts. That would de-

stroy the uniformity of the tax, or, if not, and the court

should hold that the Alaska Property Tax Act pro-

cedure, the rates of interest, and lien provisions, etc.,



of the Alaska Property Tax Act applied to these munic-

ipal taxes or that portion of them constituting the

first ten mills, there would need to be two separate tax-

es levied by the cities, one portion of which would be

subject to the procedure laid down in the various city

ordinances and the other portion of which would be

governed by the provisions of the Alaska Property

Tax Act.

However, there is a more vital question involved

than that, although we think that alone would make
the act unworkable. If the City of Fairbanks, for in-

stance, has a municipal tax of twenty mills for school

and municipal purposes and it pays no attention to

the Alaska Property Tax Act but still levies the twenty

mills under its city ordinance and it can now be con-

sidered that ten mills of that is the Alaska Property

Tax, then the property owners of the city are receiving

exemptions to the extent of that ten mills just as actu-

ally as though it were written in the law for they are

getting a rebate to that extent on their municipal taxes

and, therefore, the tax would not be uniform and equal

throughout the territory and would not be levied under

a general law. Municipal taxes are used for certain

purposes and territorial taxes for another purpose. The

court, in its opinion, on page 11 states as follows:

"We are concerned, not with names or labels

applied to taxes, nor with diversity of collecting

agencies, but rather with the substantial impact
and bearing upon the property and owners affect-

ed. In Charleston Assn. v. Alderson, supra, the

Supreme Court noted 'the well established rule

that the Constitutional prohibition applies only to

taxation which in fact bears unequally on per-
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sons or property of the same class and that mere
differences in modes of assessment do not deny
equal protection unless they are shown to produce

such inequality'."

We have here more than mere differences in modes

of assessment. If that were all, there might be no in-

equality of burden; but here, if the court's reasoning

is applied, there is an actual exemption from taxation

so that any way you take it the tax is not uniform.

The record shows that actually no tax was levied

under the Alaska Property Tax Law in cities or school

districts. The City of Fairbanks actually went on

record in refusing to assess the tax [R-76]. No city

assessed it. It is the results we are here dealing with

and the results sanctioned by the law which is being

attacked.

It is true that the court states that we should not

be concerned with names or labels applied to taxes;

but applying that maxim to what actually occurred in

Alaska, we find the facts to be, as shown by the rec-

ord, that none of the cities and school districts attempt-

ed at any time to levy or assess this tax except the

Juneau School District, which assessed three mills.

Whether they refuse to assess the tax and collect

it, or whether they may be considered under the law

to have assessed and collected it when they collected

the first ten mills although on municipal taxes, it

amounts to the same thing, for the municipal taxes

and the territorial taxes were two separate and distinct

levies and made for entirely different purposes.

We think this application of the law by the court



conflicts with the provisions of Section 9 of the Organic

Act, which requires that all property taxes be uniform

and levied and collected under general laws. The rec-

ord shows that the cities and school districts in Alaska

just went on as before in the matter of assessment and

collection of municipal taxes, paying no attention tc

this law, as Section 4 furnished them a means of escape.

It actually furnished them an exemption which they

took.

Suppose the City of San Francisco has a tax of two

mills on all property for fire protection, and the state

then levies a tax on all property in the state of two

mills for education or even for general purposes and

provides that the fire protection tax in San Francisco

may be deducted from the state tax. What is the differ-

ence? It surely amounts to an exemption, and this de-

stroys the uniformity of the tax and takes the law out

of the classification of a general law.

The court in its opinion [p. 5] cites two cases in sup-

port of the proposition that a state may allocate taxes

or earmark them. These cases are Gen. Amer. Tank

Car Corp. v. Day, 270 U.S. 367, 372; Carmichael v.

Southern Coal Co., 301 U.S. 495, 521, 522. It would

seem that in both of these cases and in the cases re-

ferred to in Footnote 14 of 301 U.S. 495, 522, the court

was dealing with classification permitted under the

laws of the states involved.

The tax in Alabama for unemployment insurance

was a tax levied on a particular class of employers

for the benefit of a particular class of employees, all

similarly situated. The tax in the Tank Car case was

expressly authorized by the Louisiana Constitution.
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Earmarked funds are derived from general taxation

under general laws, from all persons alike, who are in

the same class. They are used for specific purposes, to

be sure, such as schools, relief of indigents, etc., but

they apply to all alike. They are all used to relieve the

general fund of the state and consequently all taxpay-

ers from payments of specific funds for specific pur-

poses. All taxpayers are treated alike. Such is far

from the case of the Alaska Property Tax Law.

II.

The Injury Complained of by Appellants, Arising from

the Lack of a Territorial Board of Equalization, Was.

one Resulting from the Fact that Appellants Were
Deprived of Any Means of Knowing Anything About

Assessment Valuations, Bases of Valuations, or Stand-

ards of Value in Any of the Other Numerous Taxing

Units in the Territory Set Up Under the Law Save

Where Their Own Property Was Situated; and the

Injury Was Not One Resulting from Unequal Taxa-

tion or Unequal or Excessive Valuations.

This court says on page 6 of its opinion

:

"There is no doubt but that the absence of an

arrangement for some overall method of equaliza-

tion is a serious defect in a statute which unques-

tionably is not only unique but wanting in evi-

dence of good legislative workmanship.''

But the court reasons that appellants are not in-

jured by this serious defect. In Footnote 4(a) on page

6, the court refers to the fact that the Alaska Prop-

erty Tax Act was repealed in 1953. However, we do

not think the court fully considered the effect of this

serious defect and omission in the law. The repeal
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of the statute in 1953 does not, of course, affect appel-

lants' rights or the rights of all other taxpayers sim-

ilarly situated who have not paid the accrued taxes

for the years 1949, 1950, 1951, and 1952. The repeal

is based on a consideration of the lack of wisdom of

such an impractical and defective law. The lawsuit

deals with appellants' rights under it while it was

in force.

Appellants are attacking the taxes levied on their

property in the territory outside incorporated cities

and school and public utility districts. Appellant Hess

had property in three separate and distinct taxing

districts, namely, City of Fairbanks, Fairbanks School

District, and the territory outside cities and school

districts. The intervenor had property in five sep-

arate taxing districts, namely, the City of Juneau,

the City of Douglas, the Juneau School District, the

Douglas School District, and in the territory outside

those districts. There were, therefore, eight differ-

ent, separate, and distinct boards of equalization in-

volved, no one of which had any connection with any

other. The board of equalization provided for in Sec-

tion 43 of the act is a board with jurisdiction only over

property outside cities, school districts, etc. The taxes

in cities, school districts, etc., are to be "assessed, col-

lected, and enforced in the manner prescribed by the

property tax law of the municipality or district." See

Section 4 of the Act. While it is true there is a divis-

ional board of equalization in each judicial division,

the only power this territorial divisional board has

respecting assessments in cities and school districts is

"to require officers and employees of incorporated cit-
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ies and districts to furnish such information concern-

ing assessment and equalization of property taxes as

is deemed necessary." See Subsection (1), Section 43,

Chapter 10, Session Laws of 1949. This is as far as

their power goes.

Then, Section 44 makes the Territorial Tax Com-

missioner the collector of all taxes, and that section

provides that ''he shall administer all provisions of this

Act except those specifically assigned to a board or

under the purview of municipal or school district au-

thority."

Therefore, it clearly appears that the law withdrew

from all territorial authorities, including divisional

boards of equalization, all jurisdiction over taxes pur-

ported to be levied under its provisions within cities

and school and public utility districts. That being true,

now what is the result? Appellant-intervenor has prop-

erty, as shown by the record, at Annex Creek outside

city and school districts. It is assessed and taxed pur-

suant to the provisions of Section 3. Intervenor also

has property in the Juneau School District and in the

Cities of Juneau and Douglas and the Douglas School

District. It is assessed and taxed under the city and

school district ordinances, perhaps on a different basis

of valuation. What is intervenor's remedy? How may

it know anything about valuations or assesments in

the absence of a common board of equalization? How
far could intervenor go beyond what it has already

done? It could not appeal to either board. It had no

administrative remedies to exhaust or even to invoke.

Its complaint is not that its property was valued too

high for it had no means of knowing. Let us suppose
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that intervener has a house assessed at $10,000.00,

and let us assume that it is worth $10,000.00, but oth-

ers have houses of equal value which are assessed at

$2,000.00. The intervener's right is to go before a

board of equalization to determine whether all taxes

are uniform and equal so far as possible. The inter-

vener is not confined only to its own valuations, but

it has a right to examine and have determined all

other valuations of taxable property within the area

covered by the general law. It has no such right under

the Alaska Property Tax Act, and, therefore, it is in-

jured, and appellant Hess is injured by this serious

defect and omission in the law.

The case would be exactly the same if we had a gen-

eral state property tax law in the State of California

and with only county boards of equalization provided.

A taxpayer in the County of Alameda would have a

right to examine and compare values in the County

of San Francisco with his own values and to have them

equalized throughout the state. This, of course, is im-

possible where there is no general board of equaliza-

tion but only local boards concerned with property

within their respective districts.

Appellants are injured because they had to pay a

tax under this unique statute which deprived them

of all right to challenge its validity. Under that rea-

soning, appellants are helpless and they have been

deprived of their constitutional rights.

Appellants are injured because they are taxed while

property owners in cities and school districts are al-

lowed to escape this same tax.
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The record shows that no taxes were assessed or

attempted to be assessed in any cities of Alaska where

the bulk of the property is situated. None needed to

be assessed or collected under this law. The cities and

school districts went merrily on, under the protection

of the law, assessing only the same municipal taxes

solely for local and municipal purposes as they did

before the law was enacted.

The court in its opinion on page 6 refers to the case

of Roberts & Schaeffer Co. v. Emmerson, 271 U.S. 50,

54, 55. However, we cannot see how that case is in

point here for it dealt with classification under a fran-

chise tax in the State of Illinois. The Supreme Court

of the United States held in that case that one who

challenges the validity of state taxation on the ground

that it violates the equal protection clause of the Con-

stitution must show that he is himself affected unfavor-

ably by the discrimination of which he complains, but

in that case the court, on page 55, says:

''The plaintiff cannot complain that the tax is

measured by authorized, instead of issued, cap-

ital stock, because all of its authorized capital

stock has been issued. Any discrimination that

exists operates, therefore, in plaintiff's favor."

It is true that one cannot complain of a tax or a

violation of constitutional rights of any kind unless

he is adversely affected, but here, where the appel-

lants are taxed and others are in fact not taxed under

the same law and in the face of a constitutional pro-

vision that all taxes must be uniform upon the same

class of subjects and levied under general laws, appel-

lants are certainly injured in addition to being injured
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through the fact that there is no general board of equal-

ization.

Even if the first ten mills of the city tax could be con-

sidered as a tax levied under the Alaska Property Tax

Law, still there is lack of uniformity because of the

variations in the dates of assessment and in the dates

of the payment of the tax and because some of the cities

provide for discounts. In the Juneau District for in-

stance the discount amounts to two per cent of the

taxes. Considering the large amount of taxable prop-

erty in the Juneau District it is apparent that the al-

lowance of a discount of two per cent on alijts taxes

constitutes infringement of the laws of ^uity insofar

as the appellant Hess is concerned.

The Supreme Court of the United States says, in

the case of Gen. American Tank Corp. v. Day, supra,

at page 373:

*'In determining whether there is a denial of

equal protection of the laws by such taxation, we
must look to the fairness and reasonableness of

its purposes and practical operation, rather than

to minute differences between its application in

practice and the application of the taxing statute

or statutes to which it is complementary."

All appellants seek is to have the court consider the

practical operation of the Alaska Property Tax Act;

the results of its operation, based upon the plain and

evident intent of the legislature that most of the prop-

erty in the territory should actually escape taxation

and be exempt from the provisions of the law.

Petitioners respectfully request that this record

should be re-examined and that appellants should be

s
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given an opportunity to re-argue the case. It is an

important case notwithstanding the repeal of the stat-

ute in 1953, for there are four years accrued taxes in-

volved.

Respectfully submitted,

Faulkner, Banfield & Boochever,

H. L. Faulkner,
Box 1121, Juneau, Alaska.

Medley and Haugland,
1011 American Building,

Seattle 4, Washington.

Attorneys for Appellants.

By H. L. Faulkner,
H. W. Haugland,

Of Attorneys for Appellants and Petitioners.

Dated, June 15, 1954.
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CERTIFICATE OF COUNSEL

I, H. L. Faulkner, one of the counsel for the appel-

lants and petitioners, do hereby certify that in my
judgment the foregoing petition for a rehearing is well

founded and that it is not being filed for the purpose

of delay. I further certify that there is upwards of one

million dollars in accrued taxes of all taxpayers in the

Territory of Alaska under the Alaska Property Tax

Act which have not been paid and that this case, there-

fore, is one of general public importance to all owners

of property within the Territory of Alaska.

Dated at Juneau, Alaska, June 15, 1954.

H. L. Faulkner,

Of Counsel for Appellants and Petitioners.
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In the

For tJhi© Nintli Circuit

Ernesto Arcebal Mangaoang,
Appellant,

vs.

John P. Boyd, District Director, Immi- \ No. 13537
gration and Naturalization Service,

Appellee,

and Robert D. Cummings, Respondent.

Appeal from the United States District Court
FOR THE Western District of Washington

Northern Division

APPELLANT'S OPENING BRIEF

JURISDICTIONAL STATEMENT

A. Statutory provisions believed to sustain jurisdiction.

Jurisdiction of the District Court was invoked under

the following provisions

:

(1) Title 28, United States Code, Section 2241, 62

Stat. 964, as amended, particularly as follows:

" (a) Writs of habeas corpus may be granted by
* * * district courts * * * within their respective

jurisdictions * * *."

(2) Title 28, United States Code, Section 2201, 62

Stat. 964, as amended, particularly as follows:

"In a case of actual controversy within its juris-

diction * * * any court of the United States, upon

the filing of an appropriate pleading, may declare

1



the rights and other legal relations of any inter-

ested party seeking such declaration * * *. Any
such declaration shall have the force and effect of

a final judgment or decree and shall be reviewable

as such."

(3) Title 5, United States Code, Section 1009, 60

Stat. 237, as amended, particularly as follows:

"(a) Any person suffering legal wrong because

of any agency action or adversely affected or ag-

grieved by such action within the meaning of any

relevant statute, shall be entitled to judicial re-

view thereof."

Jurisdiction of the Court of Appeals for the Ninth

Circuit is invoked under the following provisions

:

(1) Title 28, United States Code, Section 2253, 62

Stat. 967, as amended, particularly as follows:

"In a habeas corpus proceeding before a circuit

or district judge, the final order shall be subject

to review, on appeal, by the court of appeals for

the circuit where the proceeding is had " * *."

(2) Title 28, United States Code, Section 1291, 62

Stat. 929, as amended, particularly as follows:

"The courts of appeals shall have jurisdiction

of appeals from all final decisions of the district

courts of the United States * * * except where

a direct review may be had in the Supreme Court."

B. Statute, the validity and interpretation of which is

involved.

The interpretation, and depending upon such in-

terpretation, the validity, of statutes of the United

States is involved, namely: The Act of October 16,

1918, 40 Stat. 1012, as amended by Section 22 of the
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Internal Security Act of 1950, P.L. 831, C. 1024; 81st

Cong., 2d Sess. ; 64 Stat. 1008.

The pertinent provisions are as follows

:

"Sec. 4(a) Any alien who was at the time of

entering into the United States, or has been at

any time thereafter, a member of any one of the

classes of aliens enumerated in section 1(2) of

this Act, shall, upon the warrant of the Attorney

General, be taken into custody and deported in

the manner provided in the Immigration Act of

February 5, 1917. The provisions of this section

shall be applicable to the classes of aliens men-
tioned in this Act, irrespective of the time of their

entry into the United States."

Section 1(2) of the Act, 64 Stat. 1006, provides in

pertinent part:

''(2) Aliens who, at any time, shall be or shall

have been members of any of the following class-

es: * * * (c) Aliens who are members of * * * the

Communist Party of the United States."

C. Reference to pleadings showing existence of jurisdic-

tion.

Appellant is held in the custody of appellee, or his

authorized agent within the jurisdiction of the district

court (R. 3-5, 16, 18-19).

Appellant has exhausted his administrative rem-

edies and is entitled to judicial review of his deporta-

tion proceedings (R. 3-4, 8-9, 11, 18, 22).

There exists an actual controversy between appellant

and appellee within the jurisdiction of the district

court (R. 4).



CONCISE ABSTRACT OF THE CASE

Appellant was born a national of the United States

in the Philippine Islands on February 22, 1902. He

came to the continental United States for permanent

residence on April 29, 1926 (Exhibit A, Part 1 [Govt.

Exh. 9] ; R. 5, 19). He has lived in the United States

continuously since that date (R. 19).

On October 22, 1950, appellant was arrested on a

warrant of deportation which charged that ''he was,

after entry * * * an alien who was a member of the

Communist Party of the United States (Exhibit A,

Part 7).

From the date of arrest, until a hearing was had by

the district court upon the return of the mandate of

this court in Mangaoang v. Boyd (CA 9, 1950) 186 F.

(2d) 191, appellant was held in illegal detention by

appellee.

During that period of detention a purported de-

portation hearing was held by the Immigration Serv-

ice (Exhibit A, Part 1). Due to prior commitments of

counsel in handling the appeal of Mangaoang v. Boyd,

supra, and due to inadequate notice and consideration

of prior commitments of other counsel, appellant was

not represented by counsel during these purported

hearings (Exhibit A, Part 11, pp. 2-9, 11-23, 45-48, 67-

69,71-72).

On August 1, 1951, the Acting Assistant Commis-

sioner, Enforcement Division, forwarded to appellant

the order of Assistant Commissioner, Adjudications

Division, reading in part as follows:

"Order, It is ordered that the respondent [ap-



pellant] be deported from the United States * * *

on the following charge:

"The Act of October 16, 1918, as amended, in

that he was, after entry, a member of the follow-

ing class set forth in Section 1 of said Act: an
alien who was a member of the Communist Party

of the United States." (Exhibit A, Part 6, p. 4)

This order was based upon the following findings

of the Hearing Officer, dated January 22, 1951, which

were approved by the Assistant Commissioner

:

"(1) That the respondent [appellant] is an
alien, a native and citizen of the Republic of the

Philippines

;

"(2) That on April 29, 1926, the respondent

[appellant] was lawfully admitted to the United

States, at Seattle, Washington, for permanent res-

idence, at which time he was a citizen of the Phil-

ippine Islands;" (Exhibit A, Part 2, p. 21)

and upon the following amended finding of fact, in-

cluded in the order of the Assistant Commissioner:

"(3) That respondent [appellant] was a mem-
ber of the Communist Party from about Febru-

ary, 1938, to about December, 1939." (Exhibit A,

Part 6, p. 2)

The order of the Commissioner was affirmed by the

Board of Immigration Appeals on December 11, 1951

(R. 8, 22). A motion for reconsideration was denied

by that body on February 7, 1952 (R. 22).

Appellant, on December 28, 1951, filed a writ of

habeas corpus and petition for review and declaratory

relief with the United States District Court, Western

District of Washington, Northern Division (R. 3-13),

in which he alleged that he is a national, and not an



alien (R. 5), that his deportation hearing was unfair

(R. 5-7, 10), that he had not "entered" the United

States (R. 10), that he had never been a member of

the deportable class ''aliens who are members of the

Communist Party" (R. 10), that there was no valid

finding that he had ever been a member of the Com-

munist Party (R. 10), and that the statute as inter-

preted was unconstitutional (R. 10).

An order to show cause was issued by the Honor-

able William J. Lindberg, District Judge (R. 13-15).

Respondent Robert D. Cummings filed his return on

January 2, 1952, and admitted that he had custody of

appellant pursuant to agreement with, and upon the

acthority of, respondent and appellee, John P. Boyd

(R. 16-17).

Appellee filed his return and answer on March 12,

1952, and, in substance, denied the above mentioned

allegations of appellant (R. 18-29).

Upon hearing, no oral testimony was taken (R. 46).

The appellee introduced into evidence, as Exhibit A,

the entire record of appellant's deportation proceed-

ings, which included the transcription of the entire de-

portation hearing. This exhibit was the only evidence

introduced, and was forwarded to this court as an

original document (R. 46-47) ; by stipulation of the

parties it may be referred to and cited in the briefs

and argument (R. 44).

On April 14, 1952, the court rendered its oral de-

cision, denying appellant his writ and petition on all

grounds urged (R. 48-50). Appellant thereafter filed



a Motion for New Trial (R. 29), which was denied

by the court on May 21, 1952 (R. 50-53).

The court thereupon entered its findings of fact and

conclusions of law (R. 30-36), and concluded specific-

ally that ''proof of alienage at the time of institution

of the deportation proceedings is sufficient to satisfy

the statute and it is immaterial that the person did not

have that status of an alien at the time of such member-

ship in the Communist Party of the United States"

(R. 35). Further, on May 21, 1952, the court entered

its judgment denying appellant his writ and petition

(R. 37-38).

Notice of appeal, and cost bond, were filed on July

18, 1952 (R. 39-40), and on August 21, 1952, time for

filing and docketing the record on appeal was ordered

extended to September 15, 1952 (R. 40-42).

SPECIFICATION OF ERRORS

The following specification of errors is made in the

order that they are dealt with in the brief, and not in

the order stated below (R. 44-46).

(1) The district court erred in concluding that ap-

pellant is now an alien.

(2) The district court erred in concluding that al-

though appellant is a permanent resident of the Unit-

ed States, he may be constitutionally classified as a

deportable alien.

(3) The district court erred in concluding that ap-

pellant ever "entered" the United States within the

meaning of the immigration laws.

(4) The district court erred in concluding that the
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Internal Security Act of 1950 does not provide for the

conjunctive requirements of alienage and member-

ship in the Communist Party before appellant is de-

portable.

(5) The district court erred in finding that appel-

lant was granted a reasonable opportunity to obtain

counsel to represent him during his deportation hear-

ing.

This specification is based upon the fact that while

appellant had several attorneys that were willing to

represent him, the Immigration Service insisted upon

holding the hearing while two of his counsel were at-

tempting to get him released from illegal custody, and

other counsel were either not notified, given inade-

quate notice, or were not consulted about their prior

commitments, so that none of the several attorneys

were able to attend at any of the hearing dates, other

than to move for an agreeable date and to voice objec-

tion to the immediate conduct of the hearing.

(6) The district court erred in concluding that the

provisions of the Administrative Procedure Act re-

quiring that due regard shall be had for the conven-

ience and necessity of the parties and their representa-

tives when conducting agency hearings were complied

with.

(7) The district court erred in concluding that ap-

pellant had not been deprived of due process of law in

his administrative hearing.

(8) The district court erred in concluding that there

was substantial evidence to support the administra-
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tive finding that appellant had been a member of the

Communist Party.

(9) The district court erred in concluding that the

Internal Security Act of 1950, in so far as it renders

membership in the Communist Party, per se, a de-

portable act, is a constitutional enactment.

SUMMARY OF ARGUMENT

Expatriation is a matter of intent. Appellant was

born a national of the United States and came to this

country as a matter of right: Toyota v. United States

(1925) 268 US 402, 45 SC 563, 69 LE 1016. This

status is important and superior to property rights;

coupled with appellant's change of position (coming to

the United States for permanent residence) acting

upon that status, Congress is without power to de-

prive appellant of that status, and the reasoning in

Cabebe v. Acheson (CA 9, 1950) 183 F.(2d) 795,

should be reconsidered. Further, the facts of the Cabebe

case are not applicable to appellant, since appellant

came to the United States and not merely to Hawaii.

Thus appellant is still a national and not an alien.

Prior to Harasiades v. Shaughnessy (1952) US
, 72 SC (Adv.) 512, 96 LE (Adv.) 400, the Su-

preme Court had not definitely decided the power to

deport lawful, permanent residents of the United

States. The decision, which upheld that power, rested

upon the proposition that aliens who perpetuate dual

loyalties may be expelled. Appellant came to this

country as a national, however, and therefore the

entire rationale of the Harasiades opinion is inapplic-
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able; he is not, therefore, a deportable alien in the

constitutional sense.

The power to deport is implied from, and depends

upon, the power to exclude: a condition precedent to

entry is extended as a condition subsequent to entry.

Appellant never entered the United States (he was

not excludable) : Del Guerico v. Gabot (CA 9, 1947)

161 F. (2d) 559. He can not, therefore, be deported.

The deportable class which appellee contends is

applicable is: aliens who are members of the Com-

munist Party. Appellee attempts to prove that appel-

lant was such a member in 1938-1939. Appellant,

however, was not an alien, but a national, at that time.

Even if it can be asserted that appellant was to be

considered "as if" he were an alien for the purposes

of the immigration laws in effect in 1934 (The In-

dependence Act of 1934, 48 Stat. 462) the effective

laws at that time required that the alien be arrested

while a member of the Communist Party: Kessler v.

Strecker (1939) 307 US 22, 59 SC 694, 83 LE 1082;

and membership in the Communist Party, as such,

was not then a deportable act.

The hearing, upon which the finding that appellant

was a member of the Communist Party is based, was

conducted while appellant was held in illegal deten-

tion. See Mangaoang v. Boyd (CA 9, 1950) 186 F.

(2d) 191. Prior commitments of appellant's counsel

were not considered, and the Immigration Service

thus violated section 6 of the Administrative Proce-

dure Act. Further, due to lack of representation, the

great bulk of the testimony against appellant is un-
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cross-examined testimony, casting grave doubt on the

substantiality of the finding of membership based

upon such testimony.

The hearings were conducted without an independ-

ent hearing officer, and therefore violate due process

of law: see Wong Yang Sung v. McGrath (1950) 339

US 33, 70 SC 445, 94 LE 616.

Finally, the act under which appellee seeks to de-

port appellant, makes mere membership in the Com-

munist Party a deportable act. This constitutes guilt

by mere association, and violates due process of law:

SchneiderTnan v. United States (1943) 320 US 118,

63 SC 1333, 87 LE 1796.

ARGUMENT

POINT I: Appellant Is Not an Alien Who after Entry Be-

came a Member of a Deportable Class of Aliens.

1. Appellant is not now an alien, but a national of the

United States.

While the District Court failed to make any specific

finding of fact or conclusion of law that appellant is

now an alien, such a conclusion was implicit in its

conclusions and was expressed in its oral opinion (R.

48). The facts upon which such a conclusion is based

are undisputed. These facts are: appellant was born

a national of the United States in the Philippine Is-

lands on February 22, 1902. He came to the United

States for permanent residence on April 29, 1926. He
has never left the United States since that time. In

1946, the Treaty of Independence of the Philippine

Islands was ratified.
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Upon these facts it is urged by appellee that ap- J

pellant became an alien as a matter of law.

Prior to the Treaty of Independence of 1946, 61

Stat. 1174, appellant was not an alien, but was a na-

tional of the United States; Toyota v. United States

(1925) 268 US 402, 45 SC 563, 69 LE 1016; Gonzales

V. Williams (1904) 192 US 1, 24 SC 177, 48 LE 317.

Article IX of the Treaty of Paris of 1899, 30 Stat.

1759, provided in pertinent part:

'The civil rights and political status of the na-

tive inhabitants of the territories hereby ceded to

the United States shall be determined by Con-

gress.'^

Congress provided in section 14 of the Independence

Act of 1934, 48 Stat. 464, that:

"Upon the final and complete withdrawal of

American sovereignty over the Philippine Islands

the immigration laws of the United States (in-

cluding all the provisions thereof relating to per-

sons ineligible of citizenship) shall apply to per-

sons who were born in the Philippine Islands to

the same extent as in the case of other countries."

The subsequent Treaty of Independence, 61 Stat.

1174, and Presidential Proclamation No. 2695, 11 FR
7517, which provide for the political independence of

the Philippine Islands, are silent as to the status of

Filipinos who were permanent residents in the United

States prior to 1934: see Cabebe v. Acheson (CA 9,

1950) 183 F.(2d) 795,801.

It is the provisions of section 14 of the Independ-

ence Act of 1934, therefore, upon which the appellee

bases its contention that appellant is now an alien.

i
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This court, in the Cabebe case pointed out that the

Treaty of 1946 protected property rights obtained in

the United States by persons born in the Philippine

Islands, but that ''There is nothing in the treaty

touching personal civil rights or privileges or status."

Cabebe v. Acheson, supra, at 802.

This court further pointed out, when discussing the

applicability of the Treaty of Independence to persons

born in the Philippine Islands, but permanent resi-

dents in the United States at the time of the Treaty,

Cabebe v. Acheson, supra, at 801:

'The question is not directly answered (but,

as we think, it was inferentially answered) by
the Philippine Independence Act of 1934, the

presidential proclamation of Philippine independ-

ence or the Treaty of July 4, 1946, with the Re-

public of the Philippines * * *. In the light of the

undeviating non-imperialistic policy of the gov-

ernment of the United States, it seems to us that

the expression 'people of the Philippines' is all-

inclusive excepting only those who have by their

own volition taken authorized steps to separate

themselves from a national relation to the gov-

ernment of the Philippines. All of the Congres-
sional acts are consistent with this interpreta-

tion."

Ambiguities are interpretated in favor of the alien

and against deportation: Tan v. Phelan (1948) 333

US 6, 68 SC 374, 92 LE 433. This court has declared,

however, that on the basis of an inference, a person

may be made an alien against his volition. This infer-

ence is drawn when Congress at the same time was
careful to protect existing property rights of Filipinos
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in the United States. It is fundamental that personal

civil rights are superior to property rights, and enjoy

at least equal, if not greater, constitutional protection

:

See and compare, e.g., Schneider v. New Jersey (1939)

308 US 147, 60 SC 146, 84 LE 155; and Valentine v.

ChHstenson (1942) 316 US 52, 62 SC 920, 86 LE
1262.

Expatriation is a fundamental right of all human

beings: Boyd v. Nebraska (1892) 143 US 135, 12 SC

375, 36 LE 103. This is the implicit theory of our

nationality code, and is a principle that has been an

integral part of our theory of government since the

revolution of 1776: freedom from oppression and ex-

patriation are concurrent essentials for humanity.

Persons commence life with the nationality with

which they are born. Persons who are domiciled in

territory taken over by another sovereignty may or-

dinarily elect to keep their former nationality, or

adopt the nationality of the new sovereignty : Boyd v.

Nebraska, supra, at 162:

'^Manifestly the nationality of the inhabitants

of territory acquired by conquest or cession be-

comes that of the government under whose do-

minion they pass, subject to the right of election

on their part to retain their former nationality

by removal, or otherwise as may be provided."

[Page citations to Supreme Court opinions are to the

official reports, unless unavailable, in which event

Lawyers' Edition is used.]

The Treaty of Paris of 1899, provided in Article

IX that Spanish subjects could elect to retain Spanish

nationality or accept United States nationality, but,
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as quoted supra, the natives of the territories ceded

had no such election: 30 Stat. 1759.

Subsequent to that treaty, natives were granted

United States nationality. Based upon this fact, this

court in Cabebe v. Acheson, supra, at 800-801, con-

cluded :

"The status of United States nationality * * *

was the direct result of the * * * assumption of

sovereignty * * *. When the United States re-

linquished its sovereignty, there remained no

basis for status."

This conclusion, it is respectfully submitted, fails

to appreciate that in the meantime that status had

been acted upon by thousands of persons born in the

Philippines, and that most nationals of Philippine ex-

traction were bom nationals of the United States.

Thus, appellant is not seeking to expatriate himself to

obtain United States nationality, he is seeking to pre-

vent expatriation against his will.

Appellant was born a national of the United States

and as such came to this country to live permanently.

He has lived and worked here as a part of the Amer-

ican community, for over 26 years. He is now told

that involuntarily, by implication and inference, he is

to lose the nationality he obtained by birth, and be de-

prived of "all that makes life worth living."

If this issue were one of contract law and property

rights, the change of position incurred by appellant

upon the reliance of his United States nationality

would remove any question of his right to the protec-

tion of this court. Surely the Constitution of this
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country gives appellant as much protection as the

common law of contracts

!

It is further to be noted that nationality, and par-

ticularly as relates to retention of one's original na-

tionality, is a matter of intent. Whatever theoretical

ties that appellant may have had with the Philippines,

as soon as the Treaty of Independence was ratified he

unequivocally expressed his intent to remain a nation-

al of the United States, and forego any claim of

Philippine nationality. He did this by attempting to

take advantage of the special naturalization laws re-

lating to Filipinos: Exhibit A, Part I (Government's

Exhibit 9). Yet the government argues that this

nationality, with which appellant was born, may be

taken away by treaty.

Returning to the Cabebe case, it is important to call

the court's attention to the fact that while the court

stated the problem as one applying to a person born in

the Philippines, and domiciled in the United States,

the issue actually before the court involved only a

person domiciled in Hawaii. In section 8 of the In-

dependence Act of 1934, 48 Stat. 462, Congress pro-

vided that residence in Hawaii was not equivalent to

residence in the United States; thus, after 1934, a

Filipino could enter the Hawaiian Islands without

restriction, but he could not enter the continental

United States except as a quota immigrant. It be-

comes clear, therefore, that the facts involved in the

Cabebe case are not in any way decisive of the issue

of appellant's nationality, since he actually came to

the continental United States for permanent residence

in 1926.
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For the foregoing reasons, it is respectfully sub-

mitted that Cabebe v. Acheson (CA 9, 1950) 183 F.

(2d) 795, is not determinative of appellant's status,

and that since appellant has elected to retain his Unit-

ed States nationality, Congress, by treaty or other-

wise, can not deprive him of that status, without deny-

ing him life and liberty without due process of law.

2. Appellant is not an alien in the constitutional sense,

in that he is not an alien who can be deported for acts

committed subsequent to his coming to the United

States.

The power to deport is an implied power: Carlson

V. Landon (1952) US , 72 SC (Adv.) 525, 96

LE (Adv.) 413, 421; see, Harasiades v. Shaughnessy

(1952) US , 72 SC (Adv.) 512, 96 LE (Adv.)

400, 411 (Justice Douglas dissenting.)

In the Harasiades case, the basic contention urged

by the appellants was

—

u* * *
^j^^i- admission for permanent residence

confers a 'vested right' on the alien, equal to that

of the citizen, to remain within the country, and
that the alien is entitled to constitutional pro-

ection in that matter to the same extent as the

citizen." (at 404)

In rejecting this contention the Supreme Court re-

lied upon the following argument:

''So long as one * * * perpetuates a dual status

as an American inhabitant but foreign citizen,

he may derive advantages from two sources of

law—American and international. He may claim

protection against our Government unavailable

to the citizen. As an alien he retains a claim upon
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the state of his citizenship to diplomatic inter-

vention on his behalf, a patronage often of con-

siderable value." (at 404)

The court stated further that 'The Government's

power to terminate its hospitality has been asserted

and sustained by this court since the question first

arose" (at 405). In support of this statement the

court cited nine cases.

In the Carlson case the issue of deportability was

also discussed because the power to detain depended

upon the power to deport. The court concluded the

issue as follows

:

''So long * * * as aliens fail to obtain citizen-

ship by naturalization, they remain subject to

the plenary power of Congress to expel them un-

der the sovereign right to determine what non-

citizens shall be permitted to remain within our

borders." (at 419)

The court relied on four additional cases not cited

in the Harasvades case, and shortly thereafter relied

upon two more. There are thus fifteen cases relied

upon by the Supreme Court to sustain its contention

that aliens who are permanent residents may never-

theless be deported. The importance of this issue to

the instant case, since appellant admittedly came to

this country as a national and not an alien, warrants

a brief discussion of these fifteen cases. They are:

Fong Yue Ting v. United States (1893) 149 US 698,

13 SC 1016, 37 LE 905; Lent Moon Sing v. United

States (1895) 158 US 538, 15 SC 967, 39 LE 1082;

Li Sing v. United States (1901) 180 US 486, 21 SC

449, 45 LE 634; FoA: Yung Yo v. United States (1902)
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185 US 296, 22 SC 686, 46 LE 917 ; Yamataya v. Fisher

(The Japanese Immigrant Case) (1903) 189 US 86,

23 SC 611, 47 LE 721; United States v. Ju Toy (1905)

198 US 253, 25 SC 644, 49 LE 1040; Zakonaite v.

Wolf (1912) 226 US 272, 33 SC 31, 57 LE 218; Tiaco

V. Forbes (1913) 228 US 549, 33 SC 585, 57 LE 960;

Bugajewitz v. Adams (1913) 228 US 585, 33 SC 607,

57 LE 978; Nishimura Ekiu v. United States (1892)

142 US 651, 12 SC 336, 35 LE 1146; Ng Fung Ho v.

White (1922) 259 US 276, 42 SC 492, 66 LE 938;

United States v. Curtiss-Wright Export Corp. (1936)

299 US 304, 57 SC 216, 81 LE 255; United States ex

rel. Eichenlaub v. Shaughnessy (1950) 338 US 521,

70 SC 329, 94 LE 307; United States ex rel. Turner

V. WilliaTYis (1904) 194 US 279, 24 SC 719, 48 LE
979; and Mahler v. Eby (1924) 264 US 32, 44 SC
283, 68 LE 549.

The CurtisS'Wright case did not involve deportation.

It cited the Fong Yue Ting case for the proposition

that external sovereignty is not controllable by the

judiciary. The Eichenlaub case did not raise the issue,

as the alien did not challenge his deportability on that

constitutional ground. The Ekiu case is the fountain-

head of exclusion law. It was an entry case, and the

court relied upon Hilton v. Merritt (1884) 110 US
97, 3 SC 548, 28 LE 83, a case which involved the

importation of goods. The Lem Moon Sing, Ju Toy and

Tiaco cases also were entry cases (the latter involving

entry into the Philippine Islands). The Fok Yung Yo

case involved entry to travel through the United

States. The Fong Yue Ting and Li Sing cases in-

volved manner of proof of lawful entry. They rest on
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the simple proposition that if one entered illegally

he has never entered in the eyes of the law. The

Ng Fung Ho case involved the same problem except

that the alleged alien claimed United States citizen-

ship, and it was held that he was entitled to a judicial

hearing as to that issue. The Yamataya and Turner

cases involved arrest after illegal entry.

The remaining three cases are the only cases of the

fifteen that involved a lawful entry (with the excep-

tion of the Eichenlaub case, discussed above), and

which therefore could legitimately be held to involve

the power of Congress to expel aliens who were law-

ful and permanent residents of the United States.

The Zakonaite case involved a deportation action

based upon the ground that the alien was a prostitute

when she entered, and was found in a house of prosti-

tution within three years of her entry. The court cited

and relied upon United States v. Zucker (1896) 161

US 475, 16 SC 641, 40 LE 777, which involved the

validity of subsequent inspection of goods after they

had been allowed to enter the country. Reliance upon

such a case suggests that the "deportation" was not

the exercise of a condition subsequent to entry, but

rather a subsequent exercise of a condition precedent,

and was therefore, in effect, a delayed exclusion.

The Bugajewitz case also involved a charge that the

alien was a prostitute when she entered and that she

Was found in a house of prostitution within three

years after entry. There was no doubt as to the latter

fact, although she apparently denied that she was a

prostitute at the time of entry. The case may either be
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explained as a burden of proof problem, that is, being

in a house of prostitution within three years of entry

puts the burden on the alien to prove a lawful entry

(as failure to have a certificate of arrival did in the

Fong Yue Ting case) or it may be explained as a

summary deportation without judicial hearing, since

she was admittedly a prostitute when arrested. If the

former interpretation is placed upon the case, it means

that the case is also a condition precedent case ; if the

latter interpretation is adopted, then it is the first and

last case, prior to the Harasiades case, that upheld,

upon attack, an alien's deportation for a condition

subsequent to lawful entry.

The last case, Mahler v. Eby, involved a deportation

under a wartime law which provided that anyone con-

victed of espionage, and found to be an undesirable

resident, could be deported. The action was brought

after the requisite conviction and while the country

was at war; the Secretary of Labor, however, neg-

lected to find the alien was an undesirable resident,

and the deportation order was reversed. The case,

therefore, involved exercise of wartime powers, which

have been upheld as authorizing detention and reloca-

tion of citizens: Hirahayashi v. United States (1943)

320 US 81, 63 SC 1375, 87 LE 1774; Korematsu v.

United States (1944) 323 US 214, 65 SC 193, 89 LE
194. Further, the issue of power of deportation never

actually was reached as the government failed to es-

tablish one of the statutory conditions precedent to the

exercise of that power.

For a more detailed analysis of the above cases, see
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Boudin, 'The Settler Within Our Gates," 26 N.Y.U.

L.Q. 266-290, 451-474, 634-662.

It was not until the Harasiades case that the issue

of power was again raised.

This analysis is not for the purpose of contesting

the validity of the decision of that case before this

court, but for the purpose of demonstrating that the

reasoning of the Supreme Court there is not applic-

able to appellant. Appellant came to this country as of

right. He could not be excluded He owed allegiance to

the United States. He did not perpetuate dual loyalties;

the government is attempting to foist dual loyalties

upon him.

This basic distinction not only makes appellant non-

deportable, even if now an alien, under the constitu-

tion; it also makes clear that Congress, in any event,

has not authorized his deportation, as will be estab-

lished below, under sub-point four.

3. Appellant has never "entered" the United States with-

in the meaning of the appropriate immigration laws.

In the present action, appellant is being deported

as an ''alien who was at the time of entering the United

States, or has been at any time thereafter" a member

of a deportable class of aliens. The Internal Security

Act of 1950, like all preceding immigration acts, and

the subsequent Immigration & Naturalization Act of

1952, makes entry one of the preconditions of deporta-

tion.

As was pointed out above, deportations, or the power

to expel, depends upon the power to exclude ; the power
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to exclude is an inherent right of external sovereignty,

and the power to expel is implied since the person being

expelled could have been excluded. To state the prin-

ciple another way, the power to deport or expel, after

lawful entry, is based upon a conditon subsequent to

that entry; that is, since a condition precedent to

entry could be imposed, a conditon subsequent can also

be imposed. It is therefore clear that the statutory con-

dition precedent to deportation that there be an "en-

try" is not a technical requirement, but is, in fact, the

very foundation upon which the whole power to expel

rests.

It is clear from the cases that the term "entry" has

a special meaning and does not mean every physical

entrance of a person into the United States.

It does not mean only physical presence within the

United States, as persons who enter illegally, although

physically within the United States, are deemed not

to have entered within the meaning of the immigra-

tion laws: United States v. Spar (CA 2, 1945) 149 F.

(2d) 881. Likewise, if an alien is taken off a ship:

Stomea v. Commissioner (CA 5, 1927) 18 F.(2d) 576;

Low King Yong v. Pan American Airway (DC Hawaii,

1947) 74 F. Supp. 657; In re Palogan (SD NY, 1889)

38 Fed. 580. This is true even if the alien is released

from detention: Stanisewski v. Watkins (SD NY,
1948) 80 F.Supp 132. Further, if an alien leaves the

country involuntarily, his return is not deemed an en-

try: Delgadillo v. Carmichael (1947) 332 US 388, 68

SC 10, 92 LE 17.

This court has held that a Filipino, who came to this

country prior to the effective date of the Independence
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Act of 1934, did not enter the United States, as only

aliens, and not nationals, make an entry : Del Guercio v,

Gabot (CA9, 1947) 161 F.(2d) 559. This court stated,

at 561:
"* * * if the circumstances * * * were such as

to justify the consideration of Gabot as an alien,

we would hold the crossing from Mexico to the

United States as an 'entry'."

Congress, in any event, has adopted this definition

of the term ''entry" in the Immigration and National-

ity Act of 1952, P.L. 414, C. 447; 82nd C, 2d Sess.; 66

Stat. 167, as follows:

"Section 101, (a) As used in this Act * * *

"(13) the term 'entry' means any coming of an

alien into the United States, from a foreign port

or place or from an outlying possession, whether

voluntarily or otherwise, except that an alien hav-

ing a lawful permanent residence in the United

States shall not be regarded as making an entry

into the United States * * * if the alien proves
* * * that his departure * * * was not intended or

reasonably to be expected by him or his presence

in a foreign port or place or in an outlying pos-

session was not voluntary * * *."

As is readily seen, this definition is nothing more

than a codification of the Gabot and Delgadillo cases.

The appellee attempted to distinguish those cases from

the instant case before the district court by arguing

that both cases involved deportations based upon acts

that had to occur within a specified time after entry,

whereas there is no time limit placed by Congress for

deporting aliens who are or were members of the Com-

munist Party (See also the decision of the Board of

Immigration Appeals: Exhibit A, Part 9, pp. 5-6).
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This argument fails to recognize that the entry is

not just a statutory precondition, but the essential,

constitutional precondition to deportation. It would

make no difference if Congress were to eliminate all

time limitations, for it could not constitutionally elim-

inate the very condition upon which the entire power

to deport rests, namely, the power to exclude.

To further illustrate the problem: suppose that a

woman, born in the United States, and who has lived

here all her life, had married a Canadian citizen prior

to 1923. She would be, under those circumstances, an

alien: see, 8 U.S.C., Section 717, 42 Stat. 1022, as

amended.

Even though an alien, could it possibly be contended

that she could, merely because of that fact, be deported?

Or, could Congress constitutionally provide for the de-

portation of undesirable American Indians who were

not citizens?

Appellant came to this country as a national. He
could not be excluded: Toyota v. United States (1925)

268 US 402, 45 SC 563, 69 LE 1016. He can not, there-

fore, be expelled.

4. Appellant has never been a member of the following

class of deportable aliens: "Aliens who are members
of * * * the Communist Party of the United States."

Assuming for the moment the sufficiency of the

evidence to support the finding that appellant was

"from about February, 1938, to about December, 1939,

a member of the Communist Party of the United

States," appellant respectfully urges that he has never

been a member of the class of deportable aliens : ''aliens
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who are members of or affiliated with the Communist

Party of the United States." For whatever the evi-

dence in this case, and whether or not appellant is

now an alien, there was never the concurrence of alien-

age and membership in the Communist Party which

is necessary, under the terms of the statute, to place

petitioner in a deportable class.

A brief discussion of the present laws relating to

deportation will demonstrate the conjunctive require-

ments of alienage and membership (in a given class

of deportable aliens). Section 4(a) of the Internal Se-

curity Act of 1950 (81st Congress, 2d Session; Public

Law 831, Chapter 1024, 64 Stat. 1006, 1008) provides:

"Any alien who was at the time of entering

the United States, or has been at any time there-

after * * * a member of any one of the classes of

aliens enumerated in Section 1(2) of this act:

[to wit] * * * aliens who are members of or affil-

iated with (i) the Communist Party of the United

States [shall be deported]." (Emphasis Added)

Congress there employed the same drafting tech-

nique which has been used repeatedly in the Immigra-

tion Laws since the Act of February 5, 1917, 39 Stat.

874. This technique is to set up certain classes of ex-

cludable aliens, e.g.

:

''aliens who are * * * anarchists or persons who
believe in or advocate the overthrow by force and

violence of the Government of the United States
* * *." Act of Feb. 5, 1917, 39 Stat. 875-6)

"aliens who believe in or advocate the overthrow

by force and violence the Government of the Unit-

ed States * * * aliens who are members of or af-

filiated with any organizations that entertain the

belief in, teach or advocate the overthrow by force
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or violence of the Government of the United States
* * *." (Act of October 16, 1918; 40 Stat. 1012)

"aliens who believe in * * *, " etc. (Act of June 5,

1920; 41 Stat. 1009)

and then incorporate these classes, by reference, into

the deportation sections of the acts.

In short. Congress made certain conditions precedent

to entry also conditions subsequent to entry.

In each of the foregoing classes of excludable aliens

it will be noted that alienage must be concurrent with

the basis for exclusion; that is, the alienage and the

ground for exclusion are conjunctive parts of the stat-

ute. This requirement necessarily follows because a

person has to be an alien to be excludable.

It might be suggested, however, that since this is

a construction based upon incorporation, it is possible

that Congress did not intend to make alienage a con-

junctive requirement with conditions subsequent, but

only with conditions precedent, to entry.

Whatever the possible former validity of such an

argument, subsequent legislation has removed any

basis for it, as the Immigration & Nationality Act of

1952, makes alienage and membership in the Commu-
nist Party express conjunctive requirements:

''Sec. 241. (a) Any alien in the United States
* * * shall * * * be deported who— * * *

"(6) is or at any time has been, after entry, a
member of the following classes of aliens: * * *

"(C) Aliens who are members of * * * the Com-
munist Party of the United States * * *.^' (P.L.

414, C. 477; 82d C, 2d Sess.; 66 Stat. 205)

In 1940 an amendment was passed to override the
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decision of the Supreme Court in Kessler v. Strecker

(1939) 307 US 22, 59 SC 694, 83 LE 1082, which held

that aliens to be deportable must be deported while

they are actually members of the Communist Party.

The deportation section and the introductory sentence

to the exclusion section were amended, the latter read-

ing as follows

:

"That any alien who, at any time, shall be or

shall have been a member of any one of the fol-

lowing classes shall be excluded." (Act of June

28, 1940; 54 Stat. 673)

While the language of the 1940 Amendment refers

to present or past membership in the excludable class,

it is clear from the language used that alienage and

membership are still conjunctive requirements, i.e.,

that at the time of membership in the excludable class,

whether present or past, the person must be or must

have been an alien. This construction of the statute is

further clarified by the concurrent amendment of the

deportation section of the act, in which the following

language is used:

''Any alien who was at the time of entering the

United States, or has been at any time thereafter,

a member of any one of the classes of aliens enum-
erated in Section 1 [the exclusion section] * * *

shall * * * be * * * deported * * *." (Act of June
28, 1940, supra)

The District Court interpreted these provisions as

merely requiring that appellant now be an alien and

in the past have been a member of the Communist

Party (R. 35), ''recognizing that is possible there can

be a different interpretation" (R. 53) . The court based

its decision upon the applicability of United States ex
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rel. Eichenlaub v. Shaughnessy (1950) 338 US 521,

70 SC 329, 94 LE 307. We therefore turn to the Eich-

neUiub case.

By way of preface, two subsidiary distinctions be-

tween appellant's case and the facts in the Eichenlaub

case should be called to the court's attention. First,

appellant did not come to this country by grace, as

an alien, but rather, he came here by right, as a na-

tional. Second, appellant does not claim immunity from

deportation because of a status obtained by fraud; he

claims immunity by reason of a status obtained by

birth.

The more crucial and decisive distinction, however,

is that in the Eichenlaub case the alien argued that

he was immune from deportation by virtue of an

implied conjunctive requirement of alienage and con-

viction (it is important to underscore the fact that

three justices of the Supreme Court felt that there was

such an implied requirement) , whereas appellant here-

in claims immunity from deportation by virtue of an

express conjunctive requirement of alienage and mem-
bership in the Communist Party.

The statute in the Eichenlaub case provides as fol-

lows:
u* * * aliens of the following classes * * * shall

* * * be deported * * * aliens who since August 1,

1914, have been or may hereafter be convicted

of any violation * * * of * * * [The Espionage Act
of 1917]."

(Quoted by the court at 527, emphasis added.)

The statute involved herein provides as follows:

"any alien who was at the time of entering the
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United States, or has been at any time thereafter

* * * a member of any one of the classes * * * [to

wit] aliens who are members of * * * the Commu-
nist Party of the United States [shall be deport-

ed]." (Emphasis added)

To point out the distinction more strikingly, if the

statute involved herein had been similar to the one

in the Eichenlaub case it would read somewhat as fol-

lows :

"aliens of the following classes * * * shall * * *

be deported * * * to wit: * * * aliens who since

January 1, 1938, have been or may hereafter be

members of the Communist Party."

This form of the statute provides only for present

alienage, plus past membership.

Conversely, if the Eichenlaub statute were similar

to the present statute, it would have read something

like this:

"any alien who was at the time of entering the

United States, or has been at any time thereafter

* * * a member of any one of the classes * * * to

wit: * * * aliens who are convicted of espionage
* * * shall be deported."

Such wording supplies the conjunctive requirement

that the Supreme Court could not find in the Eichen-

laub statute, that is, the use of the present tense "aliens

who are" expresses a conjunctive requirement that is

not expressed by the phrase "aliens who have been":

the alienage and the membership must be contempo-

raneous.

In the Eichenlaub case the court, in rejecting the

contention that there was an implied conjunctive re-

quirement, pointed out an additional distinction:
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"The logical time at which that status [i.e., nat-

uralized citizenship] would be important would be

the time of commission of the crimes, rather than

the purely fortuitous time of their convictions

of those crimes. Not even such a distinction finds

support in the statute." (at 531)

In the instant case, of course, the deportable act is

membership in the Communist Party, and not, for ex-

ample, conviction under the Smith Act. In other words,

the logical circumstances even for implying a conjunc-

tive requirement, adverted to by the court, are present

in the instant case.

In summary, at no time since 1917 have nationals,

as such, been deportable. Between 1918 and 1940,

alienage plus present membership in an excludable

class was required for deportation. Since 1940, alien-

age plus present membership or alienage plus past

membership (combined with past alienage), has been

required for deportation. This is established by the lan-

guage of the McCarran Act earlier quoted

:

"any alien who was at the time of entering the

United States, or has been at any time thereafter
* * * a member of any one of the classes of aliens

enumerated in Section 1(2) of this Act * * * [to

wit] aliens who are members of or affiliated with
* * * the Communist Party of the United States

[shall be deported]."

Since the District Court decided that the issue of

appellant's deportability was controlled by the Eichen-

lauh decision it expressly did not determine what his

status was at the time of the alleged membership in

the Communist Party (R. 48). We now turn to that

issue.
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Petitioner was not an alien in 1938 or in 1939; he

was a national of the United States. Any dispute as

to whether appellant has been an alien since July 4,

1946, as discussed above, is not relevant under the

present discussion, since he was in no event an alien

until the complete independence of the Philippine Is-

lands.

The Independence Act of 1934, 48 Stat. 462, provid-

ed that:

"For the purposes of the Immigration Act of

1917, the Immigration Act of 1924 * * * this sec-

tion, and all other laws of the United States relat-

ing to the immigration, exclusion, or expulsion of

aliens, citizens of the Philippine Islands who are

not citizens of the United States shall be consid-

ered as if they were aliens." (Section 8(a) 1)

'^The provisions of this section are in addition

to the provisions of the immigration laws now in

force, and shall be enforced as a part of such laws,

and all the penal or other provisions of such laws,

not inapplicable, shall apply to and be forced in

connection with the provisions of this section."

(Section 8(b))

The use of the words "as if" makes clear that Fili-

pinos were not in fact aliens. Even more important

for present purposes, however, is the language "for

the purposes of the Immigration Act of 1917 * * * this

section and all other laws * * * relating to the immi-

gration, exclusion, or expulsion" and "the provisions

* * * are in addition to the * * * immigration laws

now in force * * *" (Emphasis added).

The Independence Act of 1934 treats Filipinos as if

they were aliens for the purposes of specific acts and
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the general laws relating to immigration then in force

For all other purposes therefore, Filipinos were not

to be considered aliens. This conclusion follows estab-

lished principles of statutory construction regarding

incorporation of other laws into a particular statute,

and, the general reference, which would ordinarily

signify a prospective intent, is modified by the words

*'now in force."

''It is a general rule that when a statute adopts

a part or aU of another statute * * * by a specific

and descriptive reference thereto, that the adop-

tion takes the statute as it exists at that time, and

does not include subsequent additions or modifica-

tions of the adopted statute, where it is not ex-

pressly so declared. The subsequent amendment
or repeal of the adopted statute is not within the

terms of, and has no effect upon, the adopting

statute, where the latter statute is not also

amended or repealed expressly or by necessary

implication. This rule prevails in the case of the

adoption of a specific statute, distinguished from
the adoption of the law generally relating to a

particular subject. But when the adopting statute

makes no reference to any particular statute or

part of a statute by its title or otherwise, but

refers to the law generally which governs a par-

ticular subject, the reference in such case includes

not only the law in force at the date of the adopt-

ing act, but also all subsequent laws on the par-

ticular subject referred to, so far at least as they

are consistent with the adopting act." (50 Am.
Jur. 39)

Any possibility of prospective incorporation of im-

migration laws by Congress is specifically negatived
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by the language "the provisions * * * are in addition

to the * * * immigration laws now in force * * *."

The present action against appellant is founded

upon the Internal Security Act of 1950. This Act is

not ''the Immigration Laws now in force" {i.e., in ef-

fect in 1934). Under the terms of the 1950 Act, ap-

pellant is deportable only if (1) he is now an alien,

and (2) in 1938 and in 1939 he was both an alien and

a member of the Communist Party. But under the

terms of the laws in existence in 1938 and 1939 he

was a national except for the purposes of the laws in

existence in 1934. Therefore, with reference to the

1950 Act (solely for the purposes of discussion under

this point) appellant could be considered at most an

alien who is a member of the following class (as of

1938 and 1939) : "a national of the United States

who is a member of * * * the Communist Party of the

United States." However, membership in such a class

is not grounds for deportation.

If there could be any remaining doubt as to the

correctness of this construction of the statute it is

dissipated by the decision in Varietta v. Barber (N.D.

Cal., 1951) 98 F.Supp. 177, which held that the Philip-

pine Independence Act of 1934 was implicitly re-

pealed by the Treaty of Independence of 1946. It is

obvious that there could be no incorporation into a

1934 Act, which was implicitly repealed in 1946, of

any provision of another act passed in 1950.

Even if it should be determined that under the

Philippine Independence Act, appellant is to be con-

sidered "as if he were an alien," he is nevertheless

not deportable under the Internal Security Act. for he
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was not proceeded against while a member of the

Communist Party.

As has just been discussed, the Philippine Independ-

ence Act of 1934 provided that Filipinos could be con-

sidered '^as if they were aliens" only with respect to

the immigration laws in existence at the time of the

adoption of that Act. These laws as they apply to alien

members of the Communist Party, were interpreted

in Kessler v. Strecker, supra. In that case the Su-

preme Court held that the phrase ''aliens who are

members," was to be given a literal interpretation

and that since Kessler was not arrested or proceeded

against until some months after ceasing his member-

ship in the proscribed organization (there was an ad-

ministrative determination that the Communist Party

to which he was found to have belonged in the past

was an organization which advocated the overthrow

of the Government by force or violence), he was not

subject to deportation under the then existing immi-

gration laws, which were the precise laws in existence

in 1934.

By virtue of the Philippine Independence Act of

1934, and its incorporation provisions of Section 8,

this interpretation of the law is the only interpreta-

tion which could be applicable to appellant, for that

was the laws in force in 1934. Since the findings of

fact in this case are that he was a member of the Com-

munist Party from about February, 1938, to about

December, 1939, and since he was not arrested on the

present warrant until October 22, 1950, he is not sub-

ject to deportation.

Further, appellant has not been found to have been
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a member of any class of aliens deportable under laws

in effect at the time of the adoption of the Independ-

ence Act.

Again referring to Kessler v. Strecker, supra, as

was above noted, the laws in effect in 1934 related to

the deportation of aliens who are members of or af-

filiated with an organization, society, etc , which be-

lieves in or advocates, etc , the overthrow of the Gov-

ernment of the United States by force or violence,

etc. Membership in the Communist Party, as such,

was not proscribed under the then existing laws. In

the present case the finding of facts as approved and

adopted by the Assistant Commissioner, make no find-

ing that the organization to which appellant was found

to have belonged in 1938 and 1939, i.e., the Communist
Party, was an organization (particularly at that time)

which came within the class of organizations proscribed

under the laws in existence in 1934. Therefore, appel-

lant has not been found to have been a member of any

organization which would have resulted in his deporta-

tion under the existing laws of 1934.

Finally, since appellant could not constitutionally

have been deported when a national, he can likewise

not be constitutionally deported for acts committed

when a national. This conclusion follows from the pre-

vious discussion of the nature of the power to deport.

Whatever conditions might be imposed upon appel-

lant's conduct subsequent to the Treaty of Independ-

ence of 1946, there is no doubt that what he did prior

to that date was done free from any conditions upon

his right to remain in the United States. It follows,

therefore, that any attempt to make such past acts,
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deportable acts, would violate due process as well as

constitute an unconstitutional ex post facto law: see,

Harasiades v. Shaughnessy, supra.

POINT II: Appellant's Hearing Failed to Meet Constitu-

tional Standards of Due Process of Law, and Was in

Violation of Section 6 of the Administrative Pro-

cedure Act.

1. Appellant was not granted a reasonable opportunity

to obtain counsel to represent him during his de-

portation hearing.

Appellant was first arrested by the Service on a de-

portation warrant on August 1, 1949. The warrant

was dated June 28, 1949. He was released on $5,000

bond. In November of 1949 appellant was rearrested

on the same warrant in an effort to increase his bail.

By order of the district court he was released on the

same bail—$5,000.00: Ex parte Mangaoang (W.D.

Wash., 1949) 87 F.Supp. 932.

Although a hearing was scheduled on the warrant

dated June 28, 1949, and appellant appeared with

counsel, the proceeding was indefinitely continued by

the Immigration Service because of the decision of the

Supreme Court in Wong Yang Sung v. McGrath

(1950) 339 US 33, 70 SC 445, 94 LE 616. No further

hearing was scheduled under that warrant, and appel-

lant was thereafter rearrested and illegally detained

throughout the entire period of time that the deporta-

tion hearing itself was held: Mangaoang v. Boyd (CA

9, 1950) 186 F.(2d) 191; (R. 5, 6, 20).

Appellee Boyd admits that appellant's hearing was

held while he was unlawfully imprisoned and that hear-



38

ings were held commencing November 9, 1950, No-

vember 16, 1950, December 18 and 19, 1950, and was

concluded on December 26, 1950 (R. 20, 21) but denies

that any hearings were held at which an opportunity

to be represented by counsel of choice was denied. The

record of the hearing, however, is to the contrary, as

we will show by reference to the original transcript

(Exhibit A, Parti).

Under the administrative Procedure Act it is a man-

date that in scheduling a hearing:

"* * * DUE REGARD SHALL BE HAD FOR
THE CONVENIENCE AND NECESSITY OF
THE PARTIES OR THEIR REPRESENTA-
TIVES." (Administrative Procedure Act, Sec. 6,

5 U.S.C. 1005)

The hearing officer completely ignored this provi-

sion during the hearing both with respect to the "con-

venience and necessity" of appellant, and with respect

to the "convenience and necessity" of the legal rep-

resentatives of appellant. In fact, the hearing officer

justified the speed with which a hearing was held after

the illegal detention, by a reference to the "* * * policy

of the Immigration and Naturalization Service to give

priority to deportation hearings where the respondent

is detained" (Exhibit A, Part 2, p. 7). This policy, it

is clear, is based upon the "necessity" of a person who

is imprisoned, who desires an immediate hearing in

order that he may be forthwith deported, or cleared

of the charges, and has no application where both the

appellant and his attorneys desire that in view of the

illegal imprisonment, which appellant's attorneys were

engaged in contesting, that the hearing should be post-
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poned to a time when appellant could be represented

by counsel of his choice.

Under these circumstances, appellant said

:

"* * * it seems to me that the Government should
also look into the time the attorneys can repre-

sent me, whether they are available or not."

The Immigration Service, through the examiner,

answered

:

''The matter of representation by counsel, Mr.

Mangaoang, is up to you * * *. This is a summary
proceeding. It is not like a trial, a criminal trial

of law. These matters should be determined speed-

ily and you are not allowed the same latitude as

you would in a court of law on a criminal charge."

(Exhibit A, Part 1, p. 71)

The hearing officer thus evaded the point made by ap-

pellant, and insisted that the duty was upon appellant

to have counsel present without regard to the ''con-

venience and necessity" of his attorneys.

Thus a matter which actually commenced on Au-

gust 1, 1949, when appellant was first arrested, dur-

ing which time he was represented by attorneys who
were willing to proceed at any time upon prior con-

sultation as to their "convenience and necessity," be-

came suddenly an urgent matter to appellee requiring

speedy determination, with no time for, and no prior

consultation as to "convenience and necessity" dur-

ing the time that appellant was illegally imprisoned,

and his attorneys were otherwise engaged in important

prior commitments requiring their attention. A rule

of policy designed to prevent prolonged, unnecessary

imprisonment of persons awaiting deporting proceed-
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ings, became a justification for an unfair proceeding.

An examination of the record in the light of the spe-

cific rule established by the Administrative Procedure

Act demonstrates this fact.

The record will show throughout that appellant was

at all times represented by counsel, and appellee con-

cedes this (R. 20). It is contended that such counsel

failed or refused to take advantage of the opportuni-

ties afforded them to cross-examine witnesses. The

only issue, then, is: Was appellant and his attorneys

who appeared, given a proper opportunity to defend

and was due regard given for their ''convenience and

necessity?"

As we have shown from the above quotation from

the record, even at the close of the hearing, the hear-

ing officer refused to concede that he had any duty to

appellant in this regard. Near the conclusion of the

argument over the propriety of the hearing on No-

vember 9, 1950, the hearing officer arbitrarily set the

hearing for a week later (Exhibit A, Part 1, p. 9).

This date was set over the objection of Mr. Hatten,

appellant's attorney, that fixing such a date did not

take into consideration the convenience of counsel in

the slightest, and he objected again to the failure to

give written notice to Roy Jackson, the attorney of

record for Mr. Mangaoang at that time, or to Irvin

Goodman, an attorney who appellant had indicated

was also willing to represent him (Exhibit A, Part

l,p. 9).

The hearing was again commenced on November 16

pursuant to the arbitrary date that had been set on
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November 9, '1950. As the record shows, C. T. Hatten

had, in the meantime, attempted to arrange other

counsel for appellant, namely, Irvin Goodman of

Portland, Oregon. Mr. Goodman replied by letter an-

nouncing prior commitments, and asking a continu-

ance from the proposed date of the hearing (Exhibit

A, Part 1 [Govt. Exhibit 4]). Despite the mere one-

week notice the hearing officer denounced the com-

munication as a ''deliberate attempt to delay the hear-

ing in this case * * *" (Exhibit A, Part 1, p. 12). Mr.

Hatten objected to this statement, again stressing the

fact that appellant's attorneys in Seattle had sched-

uled court appointments looking to the release of peti-

tioner from the illegal custody of the Immigration

Service. After considerable colloquy Mr. Hatten again

atteTnpted to have a hearing date set taking into con-

sideration the convenience of counsel, as follows:

''By Mr. Hatten: It is respondent's position

that the case should be continued or postponed

until the habeas corpus petition is finally disposed

of— both petitions. If the government disregards

our contention that he is being deprived of due

process in the conducting of a hearing while he

is in custody, then the Service should communi-
cate with Irvin Goodman in arranging a time

with him.

By Hearing Officer: As I have pointed out

before, Mr. Hatten, Irvin Goodman is not rec-

ognized. We cannot recognize him under our reg-

ulations.

By Mr. Hatten : You can arrange a time with

me then and subject to my fixing with Mr. Good-

man a date prior to his getting formal appear-

ance on file." (Exhibit A, Part 1, p. 14)
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Later on in the same hearing the record shows the

following

:

*'By Mr. Hatten: * * *. There is no reason

why the Service can not arrange with present

attorneys that Mr. Mangaoang has, if the Service

intends to disregard our motions and with the

petitions that have been filed in court and pro-

ceed with this hearing, and an arrangement can

be made with the attorneys that are now of rec-

ord, and it isn't necessary to set a hearing and

have a court reporter present in order to ar-

range the hearings as is done in all the other cases

that I have had anything to do with. The date

should be arranged with counsel before it is set.

By Hearing Officer: Mr. Mangaoang had an

attorney of record at the time this case was set.

The attorney of record was Mr. Jackson. Then
Mr. Jackson stated that he wasn't going to rep-

resent Mr. Mangaoang, and no written notice

was given to the Immigration Service that he

wasn't going to represent Mr. Mangaoang.

By Mr. Hatten : If you have no formal with-

drawal from Mr. Jackson, then Mr. Jackson is

the attorney in this case now and hasn't with-

drawn as the examiner stated, and you can ar-

range with Mr. Jackson for the setting of this

hearing.

By Examining Officer: In other words, we
can proceed with the hearing now.

By Mr. Hatten: If you did, you certainly

wouldn't be arranging it with convenience of

counsel in mind. This hearing wasn't even ar-

ranged with my convenience in mind when I

came down a week ago." (Exhibit A, Part 1, pp.

15, 16)

The above took place on November 16, 1950. On
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November 21, 1950, Irvin Goodman entered a formal

notice of appearance as attorney ''or as associated

with Attorney C. T. Hatten and John Caughlan"

(Exhibit A, Part 1 [Gov. Exhibit 4(a)]). Shortly

thereafter the hearing officer arranged for the taking

of a deposition by calling Mr. Goodman on the phone,

and despite the fact that this constituted only 7 days'

notice the hearing was conducted on December 1,

1950, and ^ecember 6, 1950 (Exhibit A, Part 1 [Gov.

Exhibit 6 ] ) . As Govt. Exhibit 6 shows, by letter

dated December 8, 1950, Irvin Goodman was advised

that the continued hearing was set for December 18,

1950. There had been no "prior consultation with any

one of the four counsel then of record (Mr. Good-

man, Mr. Jackson, Mr. Hatten, and Mr. Caughlan)

!

The only notice was the letter to Mr. Goodman of

Portland giving 10-day notice that a hearing date had

been set.

Mr. Goodman had other commitments for that date,

and rightfully assumed Mr. Caughlan and Mr. Hatten

had been advised of the date and would appear. How-
ever, they mere not notified in any way of the hearing

and had other commitments as well (Exhibit A, Part

1, pp. 20, 21). Mr. Goodman filed a letter stating his

position, and requesting a continuance (Exhibit A,

Part 1 [Govt. Exhibit 7] ; Mr. Caughlan also appeared

and requested a continuance, and Mr. Hatten was un-

able to be present (Exhibit A, Part 1, pp. 18-20).

In summary it should be noted that the first date,

November 9, 1950, was set without even notification

to appellant, who was brought to the hearing in cus-

tody (Exhibit A, Part 1, p. 7). On the repeated insis-
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tence that appellant secure additional counsel on No-

vember 21, 1950, Attorney Irvin Goodman entered a

formal notice of appearance "as associated with At-

torneys C. T. Hatten and John Caughlan" (Exhibit

A, Part 1 [Govt. Exhibit 4(a)l) and thereafter on

7 day notice arranged for the taking of deposition

on December 1, 1950 and December 6, 1950 at which

appellant was represented by C. T. Hatten (Exhibit

A, Part 1 [Govt. Exliibit 11]). Immediately there-

after, that is, on December 8, 1950, Attorney Irvin

Goodman was notified, without considering his con-

venience or anyone else who was attorney of record,

that the final hearing would be held on December 18,

1950. The only thing that could be considered as giv-

ing "due regard * * * for the convenience and neces-

sity of the respondent and his representatives" was

the 10 day notice to one attorney out of 4 that the

hearing would be held on that day.

In considering the point here made appellant sub-

mits that the record does not bear out in the slightest

the statements made by the hearing officer in his deci-

sion, particularly under the heading "Preliminary

Matters" (Exhibit A, Part 2, pp. 7-11).

Such disregard of the convenience and necessity of

appellant's counsel is more than a mere statutory

violation, for the statutory requirement is of a nature

as to deny petitioner a fair hearing and due process

under the 5th Amendment to the United States Con-

stitution, and also, affects the substantial portion of

the testimony, as it is uncross-examined, and there-

fore, hearsay testimony. See Wong Yang Sung v. Mc-

Grath, supra.
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The merit of appellant's contentions was recently

recognized by the Board of Immigration Appeals:

In the Matter of Harry Carlyie, File No. A-5542165

—

Los Angeles (1600/22413). The Board ordered that

the order of deportation be set aside and the hearing re-

opened, stating:
u* * * In his brief and during oral argument,

counsel strongly contended that the Hearing Of-

ficer had erred in refusing to continue the hear-

ing on the date when witness Honig's testimony

was taken at which time counsel was unable to be

present since he was then in New York City be-

cause of the death of his father a few days prior

thereto.

''Upon reconsideration of this case, we are

inclined to agree with counsel that the Hearing

Officer committed reversible error when he re-

fused to grant a further continuance on May 8,

1951. Hence, we will accede to counsel's request

that the case be remanded to the Service for a

further hearing, and will order that the direct

testimony of witness Honig be taken de novo;

that the respondent's counsel be afforded an op-

portunity to make his objections and cross-exam-

ine the witness; and that the Government and

the respondent may present any further evidence

which they desire."

2. The hearing officer offered an opportunity to cross-

examine witnesses at a later time, after the direct ex-

amination had been transcribed, but thereafter denied

this right.

In partial recognition of the difficulties which con-

fronted appellant and his counsel, the hearing officer

stated on December 26, 1950, and on December 18,
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that an opportunity would be given to cross-examine

the witnesses at later dates. Thus on December 26,

1950, the hearing officer stated:

''I believe we have gone so far as to advise that

they would be given a transcript of such witness'

testimony if they couldn't be here, and would

want to cooperate." (Exhibit A, Part 1, p. 71)

At this point it should be noted that the transcripts

of the testimony of the witnesses called against appel-

lant were transcribed in the following dates: De-

cember 26, January 3, and January 4 (Exhibit A,

Part 1, pp. 31, 38, 44, and 65, respectively, with

no dates shown for the record pp. 54 and 73). Thus,

since a major part of the stenographers' notes were

not transcribed until after January 4, 1951, it is ap-

parent that it would have been necessary to conduct

cross-examination after that date.

In the order denying appellant's request for a re-

opening of the hearing to permit cross-examination,

however, the same hearing officer stated:
u* * * ^YiQ Hearing Officer did suggest to coun-

sel that they could be furnished with a copy of

the transcript of the testimony of witnesses and

be given an opportunity to cross-examine said

witnesses (Record, p. 23). However, it was con-

templated at that time that such cross-examina-

tion would be conducted during the time the wit-

nesses were available during the week of Decem-

ber 18, 1950." (Exhibit A, Part 4, p. 1)

Comparing these facts we note that the promise to

permit cross-examination quoted above was made on

December 26, 1950, and therefore could not have con-

templated the examination on the week of December
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18, 1950, and also, the transcript was not available

until on or after January 4, 1951. Thus it appears

conclusive that the denial of cross-examination was no

more in good faith, than the excuse that was given for

holding the hearing while petitioner was in custody,

when his representatives could not be present, namely,

that the service gives, as a matter of policy, ^'priority

to deportation hearings where the respondent is de-

tained" (Exhibit A, Part 2, p. 7).

Finally it should be remembered that in an adminis-

trative proceeding, particularly of the nature here in-

volved, where the rules of evidence are much more lax

than in court proceedings, it is doubly important that

every opportunity for cross-examination be afforded to

one whose rights are subject to administrative adjudi-

cation. See Southern Stevedoring Co. v. Voris (CA 4,

1951) 190 F.(2d) 275.

It is therefore submitted that appellant was denied

a fair hearing in violation of due process of law, and

in specific violation of section 6 of the Administrative

Procedure Act.

3. Appellant's hearing was conducted without an inde-

pendent hearing officer, in violation of due process.

Appellant's hearing violated due process since there

was not a proper separation of the functions of those

who did the investigating and prosecuting of his hear-

ing and the person who made the decision that he was

deportable. The due process clause of the Fifth

Amendment requires that before any alien may be de-

ported, there must be a hearing as to his deportability

:

Yamatoija v. Fisher (1903) 189 US 86, 23 SC 611,



48

47 LE 721, and such hearing must be fair: Chin Yow
V. United States (1908) 208 US 8, 28 SC 201, 52

LE 369. In the past one of the basic contentions that

administrative hearings generally were unfair was

the fact that the same official acted in dual capacities,

on the one hand investigating and prosecuting the

hearings for his agency, and on the other hand, ren-

dering the initial decision based on the evidence that

colleagues, in the same office, collected and produced.

See the discussion of the history of this problem in

Wong Yang Sung v. McGrath (1950) 339 US 33, 70

SC 445, 94 LE 616. Congress legislated to eliminate,

in part, at least, this evil: 5 U.S.C.A. 1004(c), which

provides for separation of the basic functions per-

formed by agencies, before such agency action can be

valid. Subsequent to the passage of the Administrative

Procedure Act, the Immigration Service argued that

it did not have to comply with this statutory com-

mand, but the Supreme Court decided that it did:

Wong Yang Sung v. McGrath, supra.

Following this adverse decision, the Service ob-

tained specific exemption from the allegedly stringent

statutory requirements: Ch. 1052, Pub. L. 843, 81st

Cong., 2d Sess. ; 1 Cong. Serv. 1950, p. 1042. It is ap-

pellant's contention, however, that such a separation

of administrative functions, as far as the deportation

process is concerned, was compelled not only by stat-

ute, but by the Constitution as well.

In light of the tenuous and often semantic distinc-

tion between criminal and deportation proceedings, it

is submitted that the constitutional requirement of a

fair hearing in a deportation proceeding requires the
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minimum standards specified by Congress to apply to

administrative action generally, and further, that the

distinction and exemption made by Congress is an

unreasonable classification. These contentions were

expressly adverted to be the Supreme Court in the

Wong Yang Sung case, supra, at 50-51

:

"* * *. We would hardly attribute to Congress

a purpose to be less scrupulous about the fairness

of a hearing necessitated by the Constitution than
one granted by it as a matter of expediency.

"Indeed, to so construe the Immigration Act
might again bring it into constitutional jeopardy.

When the Constitution requires a hearing, it re-

quires a fair one, one before a trihuTial which
meets at least current standards of impartiality.

A deportation hearing involves issues basic to

human liberty and * * * perhaps to life itself.

It might be difficult to justify as measuring up
to constitutional standards of impartiality a
hearing tribunal for deportation proceedings the

like of which has been condemned by Congress as

unfair even where less vital matters of property

are at stake." (Emphasis supplied)

POINT III. The Internal Security Act of 1950 in So Far

as It Makes Past Membership in the Communist Party,

Per Se, a Deportable Act, Violates Due Process of

Law Guaranteed by the United States Constitution.

For the first time in American history persons are

faced with possible deportation, which is recognized as

at least as serious as criminal punishment, (see:

Bmdges v. Wixon (1945) 326 US 135, 65 SC 1443, 87

LE 2103; and Wong Yang Sung v. McGrath (1950)

339 US 33, 70 SC 445, 94 LE 616) solely because they
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allegedly belong to a political party; that is, they are

deportable under the Internal Security Act of 1950

solely because they are or were members of the Com-

munist Party, without any evidence that such or-

ganization does or did advocate the overthrow of the

Government by force and violence (which is the justi-

fication for the deportation). There is only a legisla-

tive finding or fiat, incorporated in the introduction

of the Internal Security Act (which is not evidence in

the judicial or administrative sense) that the Com-

munist Party presently advocates the violent over-

throw of the United States Government. There is, fur-

ther, no requirement that this purported motive be

known by the alien, or that he agree with it; nor is

there any finding that such motives existed in 1938.

In the instant case there is no evidence that the Com-

munist Party does or did so advocate, nor the slightest

attempt to prove that appellant personally advocates

or advocated such doctrines. Appellant, it is contended,

may be deported, solely because he was, over ten years

ago, purportedly a member of the Communist Party

of the United States.

It is submitted that that portion of the deportation

statute involved herein clearly violates due process of

law in that it makes petitioner deportable by imput-

ing to him, merely by association, a motive, which is

itself unproven.

In Schneiderman v. United States (1943) 320 US
118, 63 SC 1333, 87 LE 1796, the Immigration Serv-

ice attempted to denaturalize the defendant because

his oath of allegiance, taken years before, was pur-

portedly false. Proof of the falsity of such oath was
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attempted by imputing to defendant the alleged mo-

tives of the Communist Party, to which defendant had

belonged at the time of the oath. Justice Murphy,

speaking for the majority of the Supreme Court,

stated, at 136:

u* * * yj^(jgj. Q^j. traditions beliefs are personal

and not a matter of mere association, and that

men in adhering to a political party or other or-

ganization notoriously do not subscribe unquali-

fiedly to all of its platforms or asserted princi-

ples." (Emphasis supplied)

He concluded as follows, at 158-159

:

''We hold only that where two interpretations

of an organization's program are possible * * *

a court * * * is not justified in canceling a certi-

ficate of citizenship by imputing the reprehensible

interpretation to a member of the organization in

the absence of overt acts that such was his inter-

pretation."

In other words, there must be proof of the motives

of the organization, and, if there is any doubt, then

there must be independent proof of the personal mo-

tives of the individual. The meaning of the Schneider-

man decision was clarified by Justice Murphy in his

concurring opinion in Bridges v. Wixon, supra, where

he stated at 159-160:

"Nor has it [the Constitution! remained aloof

while this individual is being deported * * * on

a finding that, regardless of his personal beliefs,

he was a member and affiliate of an organization

advocating the forceful overthrow of the Govern-

ment."

Justice Murphy further stated, at 163

:
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"The doctrine of personal guilt is one of the

most fundamental principles of our jurisprud-

ence. It partakes of the very essence of the con-

cept of freedom and due process. * * *

"Yet the deportation statute on its face and in

its present application * * * condemns an alien

to exile for beliefs and teachings to which he

may not personally subscribe and of which he

may not even be aware. That fact alone is enough

to invalidate the legislation." [Citing cases]

It seems clear therefore, that without any evidence

(to say nothing of substantial evidence) that the Com-

munist Party did advocate the violent overthrow of

the Government in 1938 and 1939, that appellant

knew of such advocacy, if it existed, or that he per-

sonally agreed with such advocacy, the present de-

portation proceedings must be declared a nullity.

CONCLUSION

For the above and foregoing reasons it is therefore

respectfully submitted that the deportation order

herein should be set aside and appellant released from

all further custody of appellee.

Respectfully submitted,

John Caughlan
Siegfried Hesse

C. T. Hatten

Attorneys for Appellant.
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STATEMENT OF THE CASE

This is an appeal from the judgment of the dis-

trict court for the Western District of Washington,

Northern Division, entered on the 21st day of May,

1952 denying the writ of habeas corpus, declaratory

judgment and injunctive relief.

Appellant, Ernesto Arcebal Mangaoang, was

born in the Philippine Islands and entered the United

States April 26, 1926, where he has since remained.

For the purposes of the Immigration Act of 1917,

the Immigration Act of 1924 (except Section 13(c)

and all other laws of the United States relating to

immigration, exclusion or expulsion of aliens (Title

8, U.S.C, Chapter 6, Sections 100-246 inclusive))

changed appellant's status to that of an alien after

the effective date of Section 8(a) (1) of the Philippine

Independence Act, March 24, 1934, 48 Stat. 462;

48 U.S.C. 1238(A)(1).

For all purposes the appellant's political status

was changed to that of an alien on and after July

4, 1946 when complete withdrawal of United States

sovereignty over the Philippine Islands was accom-

plished by Presidential Proclamation, hereinafter

referred to.
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In the instant case, appellant was taken into

custody on August 1, 1949 under a lawful warrant of

arrest issued by the Assistant Commissioner, Immi-

gration and Naturalization Service, Washington, D.

C. (Ex. A, Gov. Ex. 10 therein).

The warrant of deportation upon which ap-

pellant was taken into custody charged ''he was, after

entry * * * an alien who was a member of the Com-

munist Party of the United States." (Ex. A, part 7).

Appellant was accorded a hearing on this war-

rant (Ex. A, part 1) at which he was represented

by counsel of his own choice, at some of which hear-

ings such counsel, although present, either failed or

refused to take advantage of the opportunities af-

forded for cross-examination of witnesses produced

by the government concerning appellant's member-

ship in the Communist Party.

The findings of the hearing examiner were af-

firmed by the Acting Commissioner, Enforcement Di-

vision and appellant promptly advised. That order

reads

:

**It is ordered that the respondent be deported
from the United States * * * on the following
charge: The Act of October 16, 1918, as amend-
ed, in that he was, after entry, a member of the
following class set forth in Section 1 of said

Act: an alien who was a member of the Com-



munist Party of the United States'." (Ex. A,
part 6, p. 4)

On the other phase of the case — whether ap-

pellant is an alien within the meaning of the Immi-

gration and Naturalization laws, the district court

following the decision of Judge McLaughlin, sitting

in the Western District of Washington by assign-

ment, held appellant to be an alien in 1951 (Ernesto

Mangaoang v. McGrath—Civil No. 2437, from which

no appeal was taken), and denied the injunctive re-

lief sought.

The district court, after argument and the filing

of briefs by both parties, took the matter under ad-

visement and thereafter, and on the 21 day of May,

1952 entered judgment denying the writ of habeas

corpus, declaratory judgment and injunctive relief

from which this appeal is prosecuted.

ARGUMENT

The question of the political status of appellant

had already been determined in an action in the

district court entitled Ernesto Mangaoang v. Mc-

Grath, Civil No. 2437 (unreported) by Judge Mc-

Laughlin, sitting by assignment in 1951, from which

no appeal was taken, and our plea of res judicata

was properly sustained.



This court in Cabehe v. Acheson, 183 F. (2d) 785

in 1950 has definitely settled the question as to the

political status of Filipinos, so that further argument

on this point, it would seem, is not necessary.

Congress has the constitutional power to deport

aliens because of past misconduct.

Mahler v. Ehy, 264 U.S. 32, 44 S. Ct. 283

;

Ng Fung Ho v. White, 259 U.S. 276, 280, 42 S.

Ct. 492, 493, 6Q L. Ed. 938;

Bugajeiuitz v, Adams, 228 U.S. 585, 33 S. Ct.

607, 57 L. Ed. 978;

Fong Yue Ting v. United States, 149 U.S. 698,

730, 13 S. Ct. 1016, 1028, 37 L. Ed. 905;

Eichenlaub v. Shaughnessy, 338 U.S. 521.

The deportation hearing complied with the re-

quirements of procedural due process. Appellant con-

tended that the deportation proceedings were unfair

and did not satisfy procedural due process because

(1) the evidence was insufficient to sustain the ad-

ministrative determination, (2) the testimony was

taken without the opportunity for cross examination.

FIRST POINT

The hearings were not unfair because of an in-

sufficiency of evidence. The findings of the usual

administrative agency are subject to review to the

same extent substantially as those of a jury, the
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findings being tantamount to a special verdict. The

findings, therefore, must be sustained when there

is some evidence which the jury or administrative

agency might have believed and when a reasonable

inference from that evidence will support the verdict

or findings, or when, in other words, the verdict or

findings are "within the bounds of rational enter-

tainment".

NLRB V. Universal Camera Corp. 179 F. (2d)

749, 754 (CCA. 2, 1950) ; Orvis v. Higgins
180 F. (2d) 587, 539 (CCA. 2, 1950).

The Court thus does not review the weight of the

evidence before the administrative agency as it does

on an appeal from a judgment of a trial court sitting

without a jury. Orvis v. Higgins^ supra. The usual

rule with respect to administrative agencies is par-

ticularly applicable in the case at bar, since Congress

has specifically provided that ''the decision of the

Attorney General shall be final" in deportation pro-

ceedings (8 U.S.C, Section 155(a)). The courts have

held accordingly that on a collateral review in a

habeas corpus proceeding, the deportation order must

stand unless there has been a denial of procedural

due process.

Bridges v. Wixon, 326 U.S. 135, 149, 156 (1945) ;

Kessler v. Strecker, 307 U.S. 22, 34 (1939);
Vajtauer v. Commissioner^ 273 U.S. 103 (1927)

;



Tisi V. Tod, 264 U.S. 181 (1924);
Constanzo v. Tillinghast, 287 U.S. 341.

Procedural due process consists, in brief, of a

fair hearing, which includes notice and opportunity

to be heard before fair officials, acting in good faith,

and a determination by them of deportability, based

on some evidence that the alien has committed an act

which Congress has specified as a reason for depor-

tation. Where there is no fair hearing, for instance,

where it is wholly speculative whether deportation

would have been ordered but for the reception of im-

proper evidence, Bridges v. Wixon, supra, or when

deportation has been ordered for reasons not specified

by Congress, Mahler v. Ehy, supra, lack of due process

is not established by showing merely that incompetent

evidence was received or considered, Vajtauer v. Com-

missioner, supra, or that evidence, if introduced in a

court of law, would have been deemed legally insuf-

ficient, or that the decision was wrong, Tisi v. Tod,

supra.

In the light of the foregoing, it is clear that in

order to sustain the administrative decision the court

need determine only that the finding is supported

by some evidence. (The requirement in Section 10(e)

of the Administrative Procedure Act (5 U.S.C. 1009)

of "substantial" evidence probably effected no real

change in the standard of review. NLRB v. Univer-
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sal Camera Corp., supra, at 751-2. The finding of the

Hearing Officer (Respondent's Exhibit A herein,

part 2), the Assistant Commissioner, Adjudications

Division (Respondent's Exhibit A herein, part 6),

as affirmed by the Board of Immigration Appeals

(Respondent's Exhibit A herein, part 9), to whom

the Attorney General delegated his statutory powers,

is that the petitioner was a member of the Communist

Party of the United States from about February 1938

to about December 1939. Governed by the legal prin-

ciples set forth above, the record sustains this finding.

Six Government witnesses testified concerning

the petitioner's membership in the Communist Party

of the United States. Three of the witnesses testified

that they were solicited by petitioner Mangaoang to

join the Communist Party at Portland, Oregon, in

1938 and 1939. Three of them belonged to the same

unit of the Communist Party during this period at

Portland, Oregon, they stated. One testified that

Mangaoang paid his dues in the Communist Party

during that period. They all attended meetings of the

Communist Party with the petitioner.
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SECOND POINT

The appellant was at all times actually repre-

sented by counsel who failed or refused to take ad-

vantage of the opportunities afforded them to cross-

examine witnesses.

The right to be represented by counsel in any

criminal cause is well established in American law.

The Supreme Court has held that due process guar-

antees some of the essentials of a fair trial. Justice

Cardozo stated in Palko v. Commissioner, 302 U.S.

319 from "reflection and analysis" of the cases ''there

emerges the presumption of a rationalizing principle*'

which is that due process includes those rights which

are *'of the very essence of a scheme of ordered lib-

erty." This eminent jurist again stated in Powell

V. Alabama, 287 U.S. 45, that the benefit of counsel

was essential to the substance of a hearing. The

Administrative Procedure Act of 1946 carefully se-

cured such right in the following language:

"Any person compelled to appear in person be-

fore any agency or representative thereof shall

be accorded the right to be accompanied, repre-

sented, and advised by counsel or, if permitted by
the agency, by other qualified representative.

Every person shall be accorded the right to ap-
pear in person or by or with counsel or other

duly qualified representative in any agency pro-

ceeding." (5 U.S.C. 1005).
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This essential requirement of fairness must not

be withheld, however, a different question arises

when every opportunity has been given and a defend-

ant or respondent, has failed to take advantage of

the opportunity. In accordance with this principle,

it has been held that a defendant who had over a

year's time to get counsel and engaged many

different lawyers and secured many continu-

ances may be said to have waived his right when

finally ordered to trial without counsel. Spevak v.

United States 158 F. (2d) 594 (4th Circuit 1946),

cert, denied, 330 U.S. 821.

The Constitution does not force a lawyer upon

the defendant or, as in this case, appellant. He may

waive counsel if he knows what he is doing and the

choice is made with open eyes and the safeguards of

the Bill of Rights should not be treated as mechani-

cal rigidities. Adams v. United States, 317 U.S.

269, 279.

The requirements of fair hearing do not neces-

sarily exclude the interests of the Government as the

protector of the public interest as was pointed out

in the dissenting opinion of Justice Burton in ex

parte von Moltke v. Gillies decided in 1948, 332 U.S.

708, where he reminded that due process demands

an equal regard for the interests of the Government
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as well as those of the petitioner. It is also well

settled that a defendant can not claim an indefinite

amount of time because the public interest demands

that these matters be handled expeditiously. Thus,

in criminal cases it has been held that where counsel

had five months in which to prepare his case it was

no abuse of judicial discretion to deny a continuance.

U. S. V. Hartenfield, 113 F. (2d) 359. It is difficult

to draw the line between too little time and too much

outside the text of concrete sitiiations and the ques-

tion resolves itself into whether or not there was

an abuse of discretion which was arbitrary. In the

following instances it has been held that there was

no abuse of discretion where less time had elapsed

for the preparation of a defense than in the instant

case:

Garrison v. Johnson, 104 F. (2d) 128 (CCA. 9)
cert, denied, 308 U.S. 553

;

Spevak v. United States, 158 F. (2d) 594 (CCA.
4) cert, denied, 330 U.S. 821.

The same rule applies in deportation cases.

Moncadav. Ramsey (CCA. Mo. 1948) 167 F. (2d)
191.

In this latter case the court held that it was the

duty of the Immigration officials to afford a fair

hearing but that the respondent also has a duty to

act in good faith and reciprocate in a reasonable man-
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ner so that proceedings consistent with the obligation

imposed by law by the Government may be accorded

to him.

Applying the foregoing principles to the facts

in this case must lead to the conclusion that appellant

was not denied procedural due process and specifically

was not denied an opportunity to be represented by

counsel of his own choosing and for an opportunity

to cross-examine witnesses. Appellant was first

arrested in deportation proceedings on August 1, 1949

on a charge that he was an alien who, after entering

the United States, had been a member of an organi-

zation which advised, taught, or advocated the over-

throw by force or violence of the Government of the

United States (Respondent's Exhibit A, part 1, Gov-

ernment Exhibit 10). Subsequent proceedings were

had on this warrant of arrest at which the appellant

herein was represented by Attorney John Caughlan,

one of his present attorneys. Completion of these

proceedings was delayed due to a Supreme Court de-

cision, Wong Sang Sung v. McGrath, 339 U.S. 33,

necessitating the revising of regulations in deporta-

tion hearing procedure to conform to the Administra-

tive Procedure Act (5 U.S.C. 1004 et seq.) and for

other reasons (Respondent's Exhibit A herein, part

2, page 9 and part 1, Exhibit 10 and sub-exhibits).

The charges in the former warrant of arrest were



13

substantially the same as those brought against ap-

pellant under the warrant of arrest of October 27,

1950 (Respondent's Exhibit A herein, part 1, Ex-

hibit 1, part 2, page 2) which was the basis of the

proceeding, the only difference being that the Gov-

ernment specified the Communist Party as the named

organization. Appellant herein was in custody when

the warrant of arrest was served, therefore, a hear-

ing was set at an early date, on November 9, 1950,

at which time appellant was advised of his rights

with respect to representation by counsel, previous

counsel, Attorney Jackson having withdrawn from the

case. (Respondent's Exhibit A herein, part 1, Ex-

hibit 10, part 2, page 7). On this date Attorneys John

Caughlan and C. T. Hatten, his present counsel, ap-

peared for appellant but specified they were appear-

ing only for a limited purpose, to obtain a continuance

until appellant was released from custody, and rep-

resented that other counsel would defend appellant in

the deportation hearing. The continuance was grant-

ed as requested for one week so that counsel could

enter an appearance. Attorneys Caughlan and Hat-

ten also requested the District Director to release

appellant contending that he could not defend him-

self while in custody. The District Director denied

this request November 14, 1950 (Respondent's Ex-

hibit A, part 1). Appellant then instituted an action
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for a writ of habeas corpus, Civil Cause 2657, on

November 28, 1950. The Court denied the writ and

discharged the order to show cause and judgment was

entered December 9, 1950. No appeal was taken from

that action. The Court held, on the basis of the rep-

resentations then made by appellant, that he could

prepare his case while in custody and that his de-

tention did not interfere with his defense. On No-

vember 16, 1950 at the resumed hearing appellant

was still not represented by counsel who was ready

to proceed with the hearing. Mr. Hatten, Attorney,

appeared and represented appellant, no definite com-

mitment being made to represent him and requested

that the hearing be indefinitely postponed. It was

obvious that the attorney's tactics were dilatory.

Attorney Goodman filed a notice of appearance on

November 24, 1950. The hearing was set for De-

cember 18, 1950. On December 18, 1950 at 9:00

a. m., no attorney appeared for appellant nor was any

advice received by the Government that he would

not be represented. The hearing was adjourned for

one hour. During the interim a letter was delivered

to the Hearing Officer stating that Counsel Good-

man would not be able to appear due to previous com-

mitments. The hearing was resumed at 10:00 a. m.,

on that date. Attorney John Caughlan appeared to

represent appellant and again moved for further con-
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tinuance, at which time a further continuance was

denied. Attorney Caughlan then refused to cooperate

in any manner with the Government to examine the

witnesses and obdurately insisted that the hearing be

postponed indefinitely. The Government proceeded

to examine the witnesses who had been subpoenaed

by the Government at considerable expense to

the Government on two previous occasions on

which the appellant was not able to proceed

because of his contention that he was not rep-

resented by counsel. At the completion of the

introduction of the Government's case, the Hearing

Officer (Respondent's Exhibit A, part 2, page 19)

made a further effort to afford appellant an oppor-

tunity to cross-examine Government witnesses and he

continued the case and advised counsel for appellant

on December 20, 1950 that the case would be con-

tinued until December 26, 1950, giving them a further

opportunity to present any defense which appellant

may have on that date. (Respondent's Exhibit A,

herein, part 1, Government Exhibit 12). On De-

cember 26, 1950 the Government was prepared

to afford appellant an additional opportunity to ex-

amine witnesses. After some delay which was un-

explained, C. T. Hatten appeared for appellant and

objected to the manner in which the case was being

conducted (Respondent's Exhibit A herein, part 1,
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page 66 et seq). It being clear that appellant did not

intend to present a defense or cross-examine wit-

nesses except upon his own arbitrary terms, the Gov-

ernment closed its case.

In the face of this record it certainly can not

be said that appellant was denied an opportunity to

be represented by counsel or to cross-examine the

witnesses against him. A determination to the con-

trary would seriously handicap the Government in the

administration of the Immigration laws. Due pro-

cess requires that an opportunity be afforded an alien

to be represented by counsel and to cross-examine

witnesses, this being essential to a fair hearing. The

alien, however, also has an obligation to cooperate

to the extent that such opportunity may be afforded

him. This was pointed out by the court in Moncado

V. Ramsey, supra. The court saying at page 196:

"The obligation of fairness which is imposed by
law upon the Immigration authorities in depor-
tation proceedings, we think, calls for some small
measure of reciprocity on the part of an allegedly

deportable alien."

Appellant further contended that it was an abuse

of discretion for the Hearing Officer to deny his re-

quest to reopen the proceedings dated the 31st of

January, 1951. It is obvious from the record (Re-

spondents Exhibit A, part 3) that the following reg-
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ulation governing motions to reopen was not com-

plied with by appellant.

Code of Federal Regulations, Title 8, Section

151.6 provides:

"At any time prior to the forwarding of the

record of hearing to the Commissioner, the hear-

ing officer may at his own instance direct that

the case be reopened for proper cause, or he may
direct a reopening upon request of the alien or

his counsel or representative. Such request shall

be in writing, shall state the new facts to be

proved, and shall be supported by affidavit or
other evidentiary materiaU^

It is apparent from the wording of this regula-

tion that a reopened hearing contemplates new facts

to be proved and that the motion should be support-

ed by affidavits or other evidentiary material relat-

ing to such facts. Appellant did not comply with this

regulation. The Commissioner and the Board of Im-

migration x\ppeals concurred in the Hearing Of-

ficer's ruling on the motion for this reason.

The ruling on the motion did not affect the es-

sential fairness of the hearing as, on the record, there

is no indication that appellant, if the motion had been

granted, would have offered any additional evidence.

It follows from the foregoing that appellant had

a fair hearing before the United States Immigra-

tion and Naturalization Service and before the De-
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partment of Justice, Board of Immigration Appeals

on review; that the hearing was in full compliance

with the procedural requirements of the due process

clause; and that the resulting order for his

deportation has been rendered in accordance with law

under a constitutionally valid statute and the order

and judgment dismissing the writ, denying declara-

tory relief entered by the district court should be

affirmed, and appellant remanded to the custody of

appellee for deportation according to law.

ARGUMENT IN ANSWER TO APPELLANT

The alleged errors assigned by appellant are nine

in number, as follows:

1. This district court, it is said, erred in con-

cluding that appellant is now an alien.

This question is foreclosed as res judicata in the

case of Mangaoang v. McGrath, Civil No. 2437, West-

ern District of Washington, Northern Division, de-

cided in 1951 which followed this court's decision in

the case of Cabebe v. Acheson, 183 F. (2d) 795.

2. The district court, it is said, erred in conclud-

ing that although appellant is a permanent resident

of the United States, he may be constitutionally classi-

fied as a deportable alien.
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This question is likewise intenable under the

Cabebe case, supra.

3. The district court, it is said, erred in con-

cluding that appellant ever '^entered" the United

States within the meaning of the immigration laws.

This assignment is fallacious.

4. The district court, it is said, erred in conclud-

ing that the Internal Security Act of 1950 does not

provide for the conjunctive requirements of alienage

and membership in the Communist Party.

This assignment is likewise fallacious.

5. The district court, it is said, erred in finding

that appellant was granted a reasonable opportunty

to obtain counsel to represent him during his de-

portation hearing. It is preposterous and an insult

to ordinary intelligence, as a cursory examination of

the record will show, to contend that there was any-

thing but a designed preconceived, deliberate attempt

on the part of appellant and his counsel to obstruct

a fair hearing, but without success.

6. The district court, it is said, erred in conclud-

ing that appellant had not been deprived of due pro-

cess of law in his administrative hearing.

What we have heretofore said on this matter



20

and the authorities therein cited in our argument in

support of the judgment would seem conclusive.

7. The district court, it is said, erred in con-

cluding that there was substantial evidence to sup-

port the administrative findings that appellant had

been a member of the Communist Party.

What we have heretofore said in our argument

in support of the judgment is a sufficient answer to

this assignment of error.

8. The district court, it is said, erred in conclud-

ing that the Internal Security Act of 1950, insofar

as it renders membership in the Communist Party,

per se, a deportable act is a constitutional act.

The Congress of the United States, as a preamble

to the Act itself specifically found, after years of

intensive investigation in both houses that the Com-

munist Party of the United States has, and for years

has had, for its objects and purposes the overthrow

of the United States Government by force and

violence.

In a recent decision of the United States Su-

preme Court in the case of Peter Harisiades v.

Shaughnessy, March 10, 1952, 343 U.S. 936, the

language of the statute prior to its amendment by the

Internal Security Act of 1950 is considered. In con-

sidering the claim that the actual conflict with
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Article 1, Section 9 forbidding ex post facto enact-

ments, the court pointed out that during all the years

since 1920 Congress has maintained a standing ad-

monition to aliens on the pain of deportation not to

become members of any organization that advocates

the overthrow of the United States by force and

violence and, categorically, repeatedly held that to

include the Communist Party. The court pointed out

that at one time in 1939 in the case of Kessler v,

Strecker, 307 U.S. 22, it was held that Congress had

not clearly expressed an intent that Communist Party

membership remained a cause for deportation after it

ceased; that the reaction of Congress was that the

court had misunderstood its legislation and in the

present Act Congress unmistakably supplied language

that past violators of its prohibitions continued to be

deportable in spite of resignation or expulsion from

the party.

And, again, in the case of Carlson v. Landon,

decided by the Supreme Court on the same day, 343

U.S. 988, the court cites the statute here under con-

sideration. In the footnote of page 2 of the advance

sheet and on page 9 the court stated:

"The basis for the deportation of presently un-
desirable aliens resident in the United States is

not questioned and requires no re-examination
... So long, however, as aliens fail to obtain
and maintain citizenship by naturalization, they
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remain subject to the plenary power of Congress
to expel them under the sovereign right to de-

termine what non-citizens shall be permitted to

remain within our borders."

The court further states at page 11:

"Since it is thoroughly established that Congress
has the power to order the deportation of aliens

whose presence in the country it deems hurtful"
(citing Bugajewitz v. Adams) "the fact that pe-

titioners, and respondent Zydok, were made de-

portable after entry is immaterial. They are
deported for what they are now, not what they
were." (Citing Eichenlmih v. Shaughnessy, 338
U.S. 521).

The court continuing said:

"Otherwise when an alien once legally became
a denizen of this country he could not be deport-

ed for any reason of which he had not been fore-

warned at the time of entry. Mankind is not
vouchsafed sufficient foresight to justify re-

quiring a country to permit its continuous occu-

pation in peace or war by legally admitted aliens,

even though they never violate the laws in effect

at their entry. The protection of citizenship is

open to those who qualify for its privileges. The
lack of a clause in the Constitution specifically

empowering such action has never been held to

render Congress impotent to deal as a sovereign
with resident aliens."

It is significant to note that the court particu-

larly stated that so long as aliens fail to obtain and

fail to maintain citizenship by naturalization, they re-

main subject to the plenary powers of Congress to
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expel them under the sovereign right to determine

what non-citizens shall be permitted to remain within

our borders and in support of this the court again

cited, among others, the case of Eichenlaub v. Shaugh-

nessy. This supports the court decision of April 14,

1952 that alienage at the time of the institution of

these proceedings is sufficient to bring the petitioner

within the plenary powers of Congress and to expel

him for acts committed as an alien or acts previously

committed. Whether they had at the time of the com-

mission of such acts been citizens who subsequently

lost their citizenship, citizens who were subsequently

denaturalized, nationals, or legally resident aliens, as

long as they had not become naturalized citizens, they

became subject to the plenary powers of Congress.

It is by appellant contended (Br. 37) that the

appellee violated the Administrative Procedure Act

and deprived the appellant of right of counsel and

right to cross-examine in violation of due process of

law. Counsel rely upon the requirement of the Ad-

ministrative Procedure Act that "due regard shall be

had for the convenience and necessity of the parties

or their representatives." Obviously appellant has

overlooked the material facts in the record which were

not traversed or denied, that petitioner was arrested

on October 22, 1950; that hearings were scheduled

November 9, 1950 and actually held December 18, 19,
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26, and 28, 1950. Under these facts, the provisions

of the Administrative Procedure Act relied upon by

appellant have no application to appellant as Congress

specifically provided, under the Act of September 27,

1950, Public Law 843, 81st Congress, Chapter 1052,

2nd Session (H. R. 9526) :

"Proceedings under law relating to the exclusion

or expulsion of aliens shall hereafter be with-
out regard to provisions of Sections 5, 7, and 8
of the Administrative Procedure Act (5 U.S.C.
1004-1006-1007)."

In pointing out that the Administrative Proce-

dure Act was not applicable to this deportation pro-

ceeding, appellee does not imply that the appellant

was not entitled to such notice and opportunity for

hearing as is required by the concept of procedural

due process and which is the substance of a fair

hearing. Anything contained in the Administrative

Procedure Act, Sections 5, 7, and 8, which goes beyond

the constitutional considerations does not apply.

The record in this case establishes that sufficient

notice and a reasonable opportunity to be heard was

afforded the appellant. Appellant was given ade-

quate notice on Ocetober 27, 1950 when the warrant

of arrest was served. Adequate notice was given

appellant's attorneys at all times although at various

times it was difficult to determine from the conflict-
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ing statements of counsel for what purpose each

counsel represented appellant. When the hearing was

originally scheduled on November 9th, it was sched-

uled for the purpose of advising appellant concerning

counsel and arranging for his representation. The

hearing on that date was in substance and effect suf-

ficient notice for all purposes. On that date it was

continued to a definite date one week later for the

purpose of having the attorney who intended to rep-

resent appellant file a notice of appearance as re-

quired by regulations. Appellant had previously rep-

resented that he had contacted Mr. Goodman of Port-

land, Oregon for the purpose of obtaining him as an

attorney in the proceedings. However, the letter of

Mr. Goodman which was read by Mr. Hatten during

the course of the proceedings on November 16th indi-

cated it was the first time that Mr. Goodman had

ever been approached to represent appellant. At each

time Mr. Hatten and Mr. Caughlan appeared their

objection to the continuance of the hearing was not

because appellant was not properly represented by

counsel but it was for the purpose of objecting to

proceeding with the hearing while the appellant was

being detained. It was only at a later date, at the

hearings held December 18th, 19th, and 26th, that

Attorneys Caughlan and Hatten objected because of

previous commitments. Their attempt to delay the
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course of this proceeding was merely a tactic used

to do by indirection that which they could not do di-

rectly, to cause the hearing to be continued because

appellant was in custody. Counsel repeatedly insisted

that they could not proceed with the hearing because

they were engaged in obtaining appellant's release

on a writ of habeas corpus and subsequent appeal.

However, the record shows that the action on the pe-

titioner's original writ of habeas corpus was argued

on appeal early in December (186 F. (2d) 191),

On the second writ brought in the United States

District Court, the writ was discharged November

28, 1950 and judgment was entered on December 9,

1950, so at the time these proceedings were had the

attorneys for the petitioner were not engaged in ob-

taining his release under a writ of habeas corpus.

It is argued (Br. 47) that the hearing was con-

ducted without an independent hearing officer, in

violation of due process.

As already pointed out, the Congress, after the

decision of the Supreme Court of the United States

had held in the Wong Sang Sung v. McGrath, 339

U. S. 33 case that the Administrative Procedure Act

was applicable to deportation hearings, on September

27, 1950, by Public Law 843, 81st Congress, Chap-
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ter 1052, 2nd Session (H.R. 9526) passed the follow-

ing Act:

''Proceedings under law relating to exclusion and
expulsion of aliens shall hereafter be without
regard to provisions of Sections 5, 7 and 8 of the
Administrative Procedure Act (5 U.S.C., 1004-
1006-1007).

CONCLUSION

Having seen that appellant was accorded a fair

hearing in the deportation proceedings; that he is in

fact an alien, it is respectfully submitted that the

district court did not err in any of the particulars

claimed and its judgment should be in all things

affirmed.

Respectfully submitted,

J. CHARLES DENNIS
United States Attorney

JOHN E. BELCHER
Assistant United States Attorney

JOHN W. KEANE
Attorney, Immigration and

Naturalization Service
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In the District Court of the United States in

and for the Northern District of California,

Southern Division

28766G-

UNITED STATES FIDELITY & GUARANTY
COMPANY, a Corporation,

Plaintiff,

vs.

WALTER M. CHURCH, an Individual; THOMAS
RIGGING COMPANY, a Corporation; CA-

NADIAN INDEMNITY COMPANY, a Corpo-

ration; HEADRICK & BROWN CO., a Co-

partnership Consisting of BERN HEADRICK,
SR., BERN HEADRICK, JR., and RUSSELL
RICHARD BROWN, and THOMAS GOFP,
an Individual,

Defendants.

PETITION FOR DECLARATORY JUDGMENT

I.

The plaintiff. United States Fidelity & Guaranty

Company, a corporation, brings suit under and pur-

suant to the Federal Declaratory Judgment Act,

Sections 2201 and 2202 of Title 28 of the United

States Code, based on: Title 28 U.S.C, 1940 ed. sec.

400 (Mar. 3, 1911, ch. 231, sec. 274 d. as added 6-14-

34, ch. 512, 48 Stat. 955; Aug. 30, 1935, ch. 829, sec.

405, 49 Stat. 1027) in that plaintiff has no plain,

speedy and adequate remedy at law.

II.

The petitioner, the United States Fidelity &
Guaranty Company, is now and was at all times
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herein mentioned, a corporation organized and ex-

isting under the laws of the State of Maryland and

duly authorized and licensed to do business in the

State of California, and particularly for the pur-

pose of writing liability insurance and having its

principal place of business in the State of California

and in the City and County of San Francisco.

III.

That Walter M. Church was and is a resident of

Alameda County, State of California, at all times

herein mentioned.

IV.

That Thomas Eigging Company was and is a cor-

poration organized and existing under and by virtue

of the laws of the State of California having its

principal place of business in the City of Oakland,

County of Alameda, of said state, at all times herein

mentioned.

V.

At all times herein mentioned that Headrick &

Brown Co. was and is a copartnership consisting of

Bern Headrick, Sr., Bern Headrick, Jr., and Eus-

sell Brown, with its principal place of business in

the City of Eichmond, Contra Costa County, Cali-

fornia, and said partnership has complied with Sec-

tions 2466 and 2468 of the Civil Code of the State

of California, and was and is authorized to do busi-

ness under the fictitious name of Headrick & Brown

Co., a copartnership, and is licensed by said State

to do business as a construction contractor.

VI.

At all times herein mentioned Thomas Goff was



vs. U. S. Fidelity d' Guaranty Co., et al. 5

and is an individual residing in Modoc County,

California.

VII.

That the Canadian Indemnity Company at all

times herein mentioned was and is a corporation

organized and existing under and by virtue of the

laws of the Dominion of Canada and the laws of the

Province of Manitoba, with its principal place of

business and home office at Winnipeg, Province of

Manitoba, Dominion of Canada; that at all times

herein mentioned said defendant was and now is

duly qualified to transact casualty insurance busi-

ness in the State of California with its principal

office in said state in the City and County of Los

Angeles.

VIII.

That there is a diversity of citizenship as among
the plaintiff and all of the defendants herein.

IX.

That the amount in controversy, exclusive of in-

terest and costs exceeds the sum of Three Thousand

Dollars ($3,000.00) ; that by reason of the facts

herein alleged, Walter M. Church, Thomas Rigging

Company, Canadian Indemnity Company, Headrick

& Brown Co., a copartnership consisting of Bern

Headrick, Sr., Bern Headrick, Jr., and Russell

Brown and Thomas Goff, individually, are parties

interested in this controversy, and for that reason

are named defendants herein.

X.

That the present suit is brought in the District
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Court of the United States in and for the Northern

District of California, Southern Division thereof,

wherein Walter M. Church, Bern Headrick, Sr.,

Bern Headrick, Jr., and Russell Brown, individu-

ally, and doing business as Headrick & Brown Co.,

a copartnership, and Thomas Rigging Co., a corpo-

ration, reside.

XI.

That on the 29th day of September, 1947, the

plaintiff, the United States Fidelity & Guaranty

Company, issued a policy of liability insurance No.

SMC 86064 to Bern Headrick, Sr., Bern Headrick,

Jr., and Russell Richard Brown, d.b.a Headrick &

Brown Co., a copartnership, defendants herein ; that

said policy was in full force and effect for the

period, to wit, from the 29th day of September,

1947, to the 29th day of September, 1948; that a

photostatic copy of said policy is attached hereto

and marked "Exhibit A" and by reference is made

a part hereof ; that by virtue of and pursuant to the

terms of said policy the plaintiff insured said Head-

rick & Brown Co. and agreed among other things

as follows:

''Insuring Agreements

''I. Coverage A—Bodily Injury Liability:

"To pay on behalf of the insured all sums which

the insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices because of bodily injury, including death at any

time resulting therefrom, sustained by any person or
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persons, caused by accident and arising out of the

hazards hereinafter defined.

"Definition of Hazards
** Division 1. Premises—Operations:

*'The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

**II. Defense, Settlement, Supplementary Pay-

ments :

''It is further agreed that as respects insurance

afforded by this policy the company shall

" (a) Defend in his name and behalf any suit

against the insured alleging such injury or destruc-

tion and seeking damages on account thereof, even

if such suit is groundless, false or fraudulent; but

the company shall have the right to make such in-

vestigation, negotiation and settlement of any claim

or suit as may be deemed expedient by the company

;

"(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the appli-

cable limit of liability of this policy, all premiums on

appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the company,

all interest accruing after entry of judgment until

the company has paid, tendered or deposited in

court such part of such judgment as does not ex-

ceed the limit of the company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and
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surgical relief to others as shall be imperative at

the time of accident. The Company agrees to pay

the amount incurred under Divisions (a) and (b)

of this section in addition to the applicable limit of

liability of this policy.

''III. Definition of 'Insured'

"The unqualified word 'Insured' wherever used

includes not only the Named Insured but also any

partner, executive, officer or director thereof while

acting within the scope of his duties as such."

By the terms of said policy it is further provided

:

"The word 'Premises' as used in said policy is

defined as follows:

"Declarations

"Item 1.

"Name of Insured: Bern Headrick, Bern Head-

rick, Jr. and Russell Richard Brown, dba Headrick

and Brown Co.

"Address: 3420 Tulare Avenue, Richmond, Con-

tra Costa, California.

"Location of premises: 3420 Tulare Avenue,

Richmond, California, and elsewhere in the State of

California.

"The business of the Named Insured is: Con-

tracting."

"In accordance with said following conditions:

"Conditions

"3. Premises Defined

"The unqualified word 'premises' wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately ad-
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joining and (b) when a territory is designated in

the declarations in addition to a specific location,

places within said territory while used by or on

behalf of the Named Insured, except public ways

used in common with others.

"

That said policy further provides

:

''Declarations

''Item 3.

"The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto."

Limits of Liability

Hazards

Coverage A—Bodily Injury Liability:

Division I—Premises—Operations

:

$50,000.00 each person.

$100,000.00 each accident.

Coverage B—Property Damage Liability:

$ Nil each accident.

$ Nil aggregate.

Total Advance Premium for Policy . . $75.00

Item 4.

Coverages and Divisions selected and premium

charges for same:
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Minimum Premiums

Div. 1

Coverage A: 25.03

Coverage B:

Div. 2

Div. 3

Div. 4

Div. 5

Div. 6

Total Advance Premiums $75.00

It is further provided in said policy:

^'Conditions

''12. Other Insurance

"If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declarations bears to the total appli-

cable limit of liability of all valid and collectible

insurance against such loss.

"13. Subrogation

"In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the Insured

shall execute all papers required and shall do every-

thing that may be necessary to secure such rights.

"11. Action Against Company

"No action shall lie against the Company unless,

as a condition precedent thereto, the Insured shall

have fully complied with all of the terms of this

policy, nor until the amount of the Insured's obli-
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gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

''Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms of

this policy in the same manner and to the same

extent as the Insured. Nothing contained in this

policy shall give any person or organization any

right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

''Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder."

Said above underscored provision of Condition

11 of said policy is in accord with and pursuant to

Chapter 367 of the Laws of 1919 of the State of

California, which provides as follows:

"Chapter'367

"An act relating to actions against an insurance

carrier when the insured person is insolvent or

bankrupt, or without property sufficient to satisfy

execution on account of loss or damage insured

against, and requiring policy to be exhibited in cer-

tain cases.

"(Approved May 21, 1919. In effect July 22,

1919.)

"The people of the State of California do enact

as follows:



vs. U. S. Fidelity dc Guaranty Co., et al. 13

*^ Section 1. No policy of insurance against loss

or damage resulting from accident to, or injury

suffered by another person and for which the per-

son insured is liable other than a policy of insur-

ance under the workmen's compensation, insurance

and safety act of 1917 or any subsequent act on the

same subject, or, against loss or damage to prop-

erty caused by horses or other draught animals or

any vehicle, and for which loss or damage the per-

son insured is liable, shall be issued or delivered to

any person in this state by any domestic or foreign

insurance company, authorized to do business in

this state, unless there shall be contained within

such policy a provision that the insolvency or bank-

ruptcy of the person insured shall not release the

insurance carrier from the payment of damages for

injury sustained or loss occasioned during the life

of such policy and stating that in case judgment

shall be secured against the insured in an action

brought by the injured person or his heirs or per-

sonal representatives, in case death resulted from

the accident, then an action may be brought against

the company, on the policy and subject to its terms

and limitations, by such injured person, his heirs

or personal representatives as the case may be, to

recover on said judgment. Upon any proceeding

supplementary to execution, the judgment debtor

may be required to exhibit any policy carried by

him insuring against the loss or damage for which

judgment shall have been obtained."

Said statute by operation of law is read into said

policy and is an integral part thereof.
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XII.

That said policy was in full force and effect on

the 1st day of April, 1948.

XIII.

That pursuant to the terms and provisions of said

policy, Headrick & Brown Co., defendants, gave

notice to the plaintiff that Walter M. Church, de-

fendant, was injured on or about the 1st day of

April, 1948, while he was assisting in unloading a

certain truck owned and operated by Thomas Rig-

ging Company, defendant herein, on account of

which said Walter M. Church was making claim

against the defendants Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, individually

and doing business as Headrick & Brown Co., a

co-partnership, on account of bodily injuries

claimed to have been suffered and sustained by

him by accident on the premises as defined by said

policy, and Bern Headrick, Bern Headrick, Jr., and

Russell Richard Brown, doing business as Headrick

& Brown Co., a co-partnership, required that the

plaintiff herein protect them pursuant to the pro-

visions of said policy, a copy of which said policy

is attached hereto and marked "Exhibit A" and by

reference made a part hereof.

XIV.

That following the receipt of said alleged notice,

the plaintiff made an investigation of said accident

to said Walter M. Church and thereupon learned

that said Walter M. Church suffered bodily injuries
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while assisting in unloading a steel beam from a

certain truck owned and operated by Thomas Rig-

ging Company, defendant; that said rigging com-

pany had been employed by Osbom Engineering Co.,

a corporation, to haul said beam to the premises of

Butler Manufacturing Company, in the City of

Richmond, Contra Costa County, California; that

said Walter M. Church while on said premises

assisted in the unloading of said beam from said

truck with the permission of Thomas Rigging Com-

pany, defendant ; that at said time and place Thomas

Golf, defendant herein, was in the emplojrment of

Bern Headrick, Bern Headrick, Jr., and Russell

Richard Brown, individually and doing business as

Headrick & Brown Co., a co-partnership, and with

the permission and consent of said Thomas Rigging

Company, defendant; said Thomas Goff assisted in

the unloading of said steel beam from said truck,

at said time and place in the course of said em-

ployment.

XV.
That prior to the 1st day of April, 1948, on which

said day the defendant Walter M. Church was in-

jured in said alleged accident, the plaintiff is in-

formed and believes and therefore states the fact

to be, that the Canadian Indemnity Company, a cor-

poration, defendant named herein, had issued a

certain liability policy commonly known as a
'

' Com-

prehensive General Automobile Liability Policy '^

(which was in full force and effect on the said 1st

day of April, 1948), to Thomas Rigging Company,

a corporation; that defendant Canadian Indemnity
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Company has stated to the plaintiff that said policy

was in full force and effect on the said 1st day of

April, 1948, but has refused to make available to

the plaintiff the detailed contents of the policy;

that plaintiff is familiar with the usual terms of the

Comprehensive General Automobile Liability form

of policy usually written by companies doing busi-

ness in the State of California and therefore alleges

hereinafter on information and belief the substance

of certain provisions usually contained in said

form of Comprehensive General Automobile Lia-

bility policies used in the State of California which

are relevant to the issues herein involved. Pursuant

to Federal Rule of Civil Procedure No. 34 plaintiff

is filing herewith its notice of motion for the dis-

covery and production of said alleged policy and

seeks that order of this court issue directing that

Canadian Indemnity Company or Thomas Eigging

Company make available to the plaintiff said policy

for the purpose of ascertaining the true contents

thereof, and plaintiff begs leave as and when said

policy relevant to the controversies herein alleged,

its complaint to conform to the true contents of said

policy relevant to the contraversies herein alleged.

Plaintiff is informed and believes and therefore

states the facts to be that said policy among other

things provides that said policy insured "the In-

sured" as defined by said policy against the lia-

bility imposed by law against such insured because

of the ownership, maintenance, operation or use of

a certain truck involved in an accident on the 1st

day of April, 1948, as hereinafter more particularly
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set forth and agreed to pay on behalf of the insured

all sums which the insured shall become obligated to

pay as damages because of bodily injury, sickness

and/or disease, including death at any time result-

ing therefrom sustained by any person and caused

by accident; that plaintiff is informed and believes

and therefore states the fact to be that said policy,

among other things, contained agreements and con-

ditions whereby the Canadian Indemnity Company

undertook and agreed, in substance, as follows:

Comprehensive General Automobile Liability

Policy: Canadian Indemnity Company (hereinafter

called the Company) , agrees with the insured named

in the declarations made a part hereof in considera-

tion of the payment of a premium and reliance upon

the statements of the declarations, and subject to

the limits of liability, exclusions, conditions, and

other terms of this policy

;

I. Coverage A—Bodily Injury Liability

To pay on behalf of the Insured all sums which

the Insured shall become legally obligated to pay

as damages because of bodily injury, sickness or

disease, including death at any time resulting there-

from, sustained by any person and caused by ac-

cident.

II. Defense, Settlement, Supplementary Payments

(a) defend any suit against the Insured alleg-

ing such injury, sickness, disease or destruction and

seeking damages on account thereof, even if such

suit is groundless, false or fraudulent ; but the Com-

pany may make such investigation, negotiation and
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settlement of any claim or suit as it deems ex-

pedient
;

(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-

plicable limit of liability of this policy, all premiums

on appeal bonds required in any such defended suit,

the cost of bail bonds required of the Insured in

the event of automobile accident or automobile traffic

law violation during the policy period, not to ex-

ceed the usual charges of surety companies nor

$100 per bail bond, but without any obligation to

apply for or furnish any such bonds;

(c) pay all expenses incurred by the Company,

all costs taxed against the Insured in any such

suit and all interest accruing after entry of judg-

ment until the Company has paid, tendered or de-

posited in court such part of such judgment as

does not exceed the limit of the Company's liabil-

ity thereon.

III. Definition of Insured

The unqualified word "Insured" includes the

Named Insured and also includes (1) under Cover-

ages A and C, any partner, executive officer, director

or stockholder thereof while acting within the scope

of his duties as such, except with respect to the

ownership, maintenance or use of automobiles while

away from premises owned, rented or controlled

by the Named Insured or the ways immediately

adjoining, and (2) under Coverages A and B, any

person while using an owned automobile or a hired

automobile and any person or organization legally

responsible for the use thereof, provided the actual
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use of the automobile is by the Named Insured or

with his permission, and any executive officer of

the Named Insured with respect to the use of a

non-owned automobile on the business of the Named
Insured.

Conditions

3. Definitions

(b) Automobile. Except where stated to the

contrary, the word ''automobile" means a land

motor vehicle or trailer.

(1) Owned Automobile. An automobile

owned by the Named Insured.

(3)(e) Use. Use of an automobile includes

the loading and unloading thereof.

4. Limits of Liability—Coverage A
The limit of bodily injury liability stated in the

declarations as applicable to "each person" is the

limit of the Company's liability for all damages, in-

cluding damages for care and loss of services, aris-

ing out of bodily injury, sickness or disease,

including death at any time resulting therefrom,

sustained by one person in any one accident; the

limit of such liability stated in the declaration as

applicable to "each accident" is, subject to the

above provision respecting each person, the total

limit of the Company's liability for all damages,

including damages for care and loss of services,

arising out of bodily injury, sickness or disease,

including death at any time resulting therefrom,

sustained by two or more persons in any one acci-

dent.
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8. Financial Responsibility Laws—Coverages A
and B.

Such insurance as is afforded by this policy for

bodily injury liability or property damage liability

shall comply with the provisions of the motor vehicle

financial responsibility law of any state or province

which shall be applicable with respect to any such

liability arising out of the ownership, maintenance

or use during the policy period of any automobile

insured hereunder, to the extent of the coverage and

limits of liability required by such law, but in no

event in excess of the limits of liability stated in

this policy. The Insured agrees to reimburse the

Company for any payment made by the Company

which it would not have been obligated to make

under the terms of this policy except for the agree-

ment contained in this paragraph.

12. Action Against Company

No action shall lie against the Company unless,

as a condition precedent thereto, the Insured shall

have fully complied with all the terms of this policy

nor until the amount of the Insured's obligation to

pay shall have been finally determined either by

judgment against the Insured after actual trial or

by written agreement of the Insured, the claimant

and the Company.

Any person or organization or the legal represent-

ative thereof who has secured such judgment or

written agreement shall thereafter be entitled to re-

cover under this policy to the extent of the insur-

ance afforded by this policy. Nothing contained in

this policy shall give any person or organization any
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right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder.

13. Other Insurance

If the insured has other insurance against a loss

covered by this policy the Company shall not be

liable under this policy for a greater proportion of

such loss than the applicable limit of liability stated

in the declarations bears to the total applicable

limit of liability of all valid and collectible insurance

against such loss; provided, however, the insurance

under this policy with respect to loss arising out of

the use of any non-owned automobile shall be excess

insurance over any other valid and collectible insur-

ance available to the Insured, either as an Insured

under a policy applicable with respect to such auto-

mobile or otherwise.

The insurance under this policy shall be excess

insurance with respect to loss against which the

Named Insured has other insurance disclosed to the

Company as in effect on the effective date of this

policy and upon the basis of which premium credit

for other insurance is given but shall apply only in

the amount by which the applicable limit of liability

stated in the declarations exceeds the total appli-

cable limits of liability of all valid and collectible in-

surance upon the basis of which premium credit is

given.
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14. Subrogation

In the event of any payment under this policy,

the Company shall be subrogated to all the Insured's

rights of recovery therefor against any person or

organization and the Insured shall execute and de-

liver instruments and papers and do whatever else

is necessary to secure such rights. The Insured

shall do nothing after loss to prejudice such rights.

Plaintiff is informed and believes and therefore

states the facts to be that said policy issued by

Canadian Indemnity Company, a corporation, de-

fendant, by its terms limited the liability of said

Canadian Indemnity Company, a corporation, on

account of injury suffered by each person arising

from a single accident to One Hundred Thousand

Dollars ($100,000.00) and by its terms agreed with

the insured to pay on behalf of the insured all sums

which the insured shall become obligated to pay by

reason of the liability imposed upon him by law be-

cause of bodily injury, sickness or disease sustained

by any one person and cause by a single accident;

defendant further alleges on information and belief

that said policy was written to comply with the pro-

visions of Chapter 367 of the Laws of 1919 of the

State of California which statute is set forth in haec

verba beginning on Page 7, Line 25, of this petition

and which is hereby referred to and alleged to be

an integral part of said policy by operation of law.

XVI.

That at all times herein mentioned Walter M.

Church, defendant, was not in the employment of

defendants Bern Headrick, Bern Headrick, Jr., and
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Russell Richard Brown, individually and doing busi-

ness as Headrick & Brown Co., a co-partnership, or

of defendant Thomas Goff, or of defendant Thomas

Rigging Co., a corporation.

XVII.

Plaintiff alleges that said Thomas Goft', defend-

ant, while unloading said truck as aforesaid, was

acting with the permission of the Thomas Rigging

Company, a corporation, the insured named in said

Canadian Indenmity Company policy, and that by

reason thereof at said time and place, said insurance

was extended to cover said defendant Thomas Goff

against the liability imposed by law against him be-

cause of injury to any one person arising from acci-

dent incident to the use, ownership, operation or

maintenance, including the loading and unloading

of said truck described in the declarations of said

policy as fully and to the same extent as said insur-

ance was accorded to Thomas Rigging Company, a

corporation, and particularly pursuant to the pro-

visions of said policy which in substance provides

as follows:

The unqualified word, "insured" includes under

Coverage A of said policy any person while using

an owned automobile or a hired automobile, or any

person or organization legally responsible for the

use thereof, provided the actual use of the automo-

bile is with the permission of the named insured.

XVIII.

That subsequent to the time of said alleged acci-

dent to said Walter M. Church, and pursuant to and
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in accordance with the terms of the said policy, said

Thomas Goff notified the said Canadian Indemnity

Company, a corporation, of said accident and that

claim was being made against him by said Walter

M. Church, defendant named herein, because of

bodily injury suffered by him from said accident

and requested Canadian Indemnity Company, a cor-

poration, to protect and indemnify him and defend

any action or actions brought against him on ac-

count of said claim of said Walter M. Church and

pursuant to the terms and requirements of said

policy ; that the said Canadian Indemnity Company,

a corporation, has neglected and refused to protect

and indemnify the said Thomas Goff against said

claim as provided by its said policy contract and as

is more particularly hereinafter set forth.

XIX.

Plaintiff further alleges that Bern Headrick,

Bern Headrick, Jr., and Eussell Richard Brown,

individually and doing business as Headrick &

Brown Co., a co-partnership, were unloading said

beam from said truck at said time and place afore-

said with the knowledge and permission of Thomas

Rigging Company, a corporation, the insured named

in said Canadian Indemnity Co., a corporation, pol-

icy, and that by reason thereof said policy accorded

insurance to the said Headrick & Brown Co., a co-

partnership, whereby the Canadian Indemnity Co.,

a corporation, undertook to pay on behalf of said

Headrick & Brown Co. all sums which said Head-

rick & Brown Co. shall become obligated to pay by
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reason of the liability imposed against them by law

for damages, including damages for care and loss

of services because of bodily injury, sickness or dis-

ease sustained by Walter M. Church incident to,

resulting from and arising from said accident to the

said Walter M. Church and to defend in the name
of said Headrick & Brown Co. any suit brought

against them alleging such injury, sickness or dis-

ease suffered by the said Walter M. Church and

caused by, resulting from or arising from said al-

leged accident to him; that Headrick & Brown Co.

have complied with all requirements of said Cana-

dian Indemnity Company policy.

XX.
That said Headrick & Brown Co. gave timely no-

tice to said Canadian Indemnity Company that said

Walter M. Church was making claim against said

Headrick & Brown Co. for damages suffered by him

and resulting from the alleged accident and re-

quested the said Canadian Indemnity Company to

protect and indemnify them in accordance with and

pursuant to its obligations to said Headrick &
Brown Co. under and by virtue of said alleged pol-

icy; that the said Canadian Indemnity Company

has neglected, refused and failed to comply with

said notice, request and demand made upon them

by Headrick & Brown Co., that Thomas Goff has

compiled with all requirements of said Canadian In-

demnity Company policy.

XXI.

That on or about the 23rd day of April, 1948, the

defendant Walter M. Church brought a certain ac-
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tion in the Superior Court of the State of California

in and for the County of Contra Costa entitled:

''No. R 777

"WALTER M. CHURCH,

"vs.

"Plaintiff,

"OSBORN ENGINEERING CO., a Corp.;

GEORGE DON, R. C. MOLLER, THE
THOMAS RIGGING CO., a Corp.; ALFRED
DALZELL, BUTLER MANUFACTURING
CO., a Corp. ; PAUL SHOEMAKER, HEAD-
RICK & BROWN, a Co-Partnership Con-

sisting of BERN HEADRICK, SR., and

RUSSELL BROWN, THOMAS GOPF, H.

HOLEMAN, DOE ONE, DOE TWO, DOE
THREE, DOE FOUR, and DOE FIVE,

"Defendants."

COMPLAINT

(a copy of the second amended complaint therein is

attached hereto marked "Exhibit B" and by refer-

ence made a part hereof) by virtue of which said

Walter M. Church sought damages against Headrick

& Brown Co. and others on account of bodily in-

juries suffered and sustained by him and proxi-

mately caused and resulting from said alleged

accident as aforesaid in the sum of One Hundred

Thousand Dollars ($100,000.00) ; whereupon said

Headrick & Brown Co. tendered to said Canadian

Indemnity Company the defense of said action all

pursuant to the terms of the said alleged policy and

the said Canadian Indemnity Company has neglected

and refused to assume the defense of said action for
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or on behalf of said Headrick & Brown Co., or to

pay the costs, expenses and disbursements on ac-

count thereof or any other damage or liability to

said Headrick & Brown Co. incident thereto or re-

sulting therefrom.

XXII.

The plaintiff further alleges that Thomas Goff,

defendant herein, while an employee of Headrick &
Brown Co., a co-partnership, was actually engaged

in the direction of the unloading of said beam from

said truck, at the time and place aforesaid, with the

knowledge and permission of Thomas Rigging Com-

pany, a corporation, the insured named in said Ca-

nadian Indemnity Company policy and that by

reason thereof said policy accorded insurance to the

said Thomas Goff whereby Canadian Indemnity

Company undertook to pay on behalf of said

Thomas Goff all sums which said Thomas Goff shall

become obligated to pay by reason of the liability

imposed against him by law for damages, including

damages for care and loss of services because of

bodily injuries, sickness or disease sustained by

Walter M. Church, incident to, resulting from and

arising out of said accident to said Walter M.

Church, and to defend in the name of said Thomas

Goff any suit brought agains him alleging such in-

jury, sickness or disease suffered by the said Walter

M. Church and caused by, resulting from or arising

from said alleged accident to him.

XXIII.

That said action came on duly to be tried before a

jury in said court on the 4th day of January, 1949,
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on the issues joined in said case as between Head-

rick & Brown Co., a co-partnership, defendant, and

Walter M. Church, the plaintiff in said action, and

also on the issues joined therein as between Walter

M. Church, the plaintiff, and defendant Thomas

Goff, and thereafter the evidence in said case was

submitted and instructions given therein by the

court to the jury in said action and the jury re-

turned a verdict therein in favor of the plaintiff

Walter M. Church and against defendant Headrick

& Brown Co. and also against the defendant Thomas

Goff in the sum of Forty-Seven Thousand Five

Hundred Dollars ($47,500.00) and costs.

XXIV.
That the plaintiff herein under and by virtue of

said policy of insurance issued by it to Headrick &

Brown Co. has been called upon or is about to be

called upon to pay said judgment for and on behalf

of Headrick & Brown Co., defendant named in said

policy as the insured ; that the plaintiff is informed

and believes and therefore alleges the fact to be that

Headrick & Brown Co. are financially unable to sat-

isfy said judgment ; that Headrick & Brown Co. has

made demand in writing upon the Canadian Indem-

nity Company, defendant, to pay said judgment for

and on behalf of said Headrick & Brown Co. and

thereby to relieve said Headrick & Brown Co. and the

plaintiff herein from their liability for the payment

of said judgment and the said Canadian Indemnity

Company has refused, neglected and omitted to pay

the same or any part thereof ; that the said Headrick
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& Brown Co. in making said demand on Canadian

Indemnity Company to pay said judgment pursuant

to the above-alleged policy have asserted their claim

that the Canadian Indemnity Company under its

said policy is bound to pay said judgment in full and

to protect said Headrick & Brown Co. from their

liability to pay the same and also by said notice have

informed the said Canadian Indemnity Company
that by said above-alleged policy its liability to pay

said judgment is primary to the liability of the

United States Fidelity & Guaranty Company, plain-

tiff herein, to pay said judgment in that imder the evi-

dence adduced at the trial of said above-described

action, it was established that any and all liability

of Headrick & Brown Co. for the payment of said

judgment results and arises from the fact that as

to the unloading of said above-alleged beam from

said truck at the time and place hereinabove set

forth, Thomas Goff, defendant herein, was the sole

and only representative and activating agent of

Headrick & Brown Co. and that the only negligence

shown against Headrick & Brown Co. on account of

said alleged accident was and is imputed to Head-

rick & Brown Co. solely because of the negligent

acts of said Thomas Goff in unloading said truck at

said time and place and that by reason of that fact

Thomas Goff's liability to pay said judgment is

primary to the liability of Headrick & Brown Co. to

pay said judgment; that if and when said Headrick

& Brown Co. should pay said judgment, it would

have a right of action over against the said Thomas

Goff to reindemnify and reimburse the said Head-



30 Canadian Indemnity Co., etc.

rick & Brown Co. in the amount Headrick & Brown
Co. should pay to satisfy the said judgment.

XXV.
That the plaintiff herein contends that if the said

Headrick & Brown Co. should fail to pay said judg-

ment, plaintiff, by the terms of its said policy con-

tract would be required to pay the same, and if and

when it paid the same it would become subrogated to

the rights of Headrick & Brown Co. and also to the

rights of Walter M. Church, the owner of said

judgment and defendant herein, to reimbursement

and reindemnification by Thomas Goff for the pay-

ment of the amount which the plaintiff herein

should pay to satisfy said judgment; furthermore,

the plaintiff alleges that it is informed and believes

and therefor states the fact to be that the said

Thomas Goff is insolvent and financially unable to

pay said judgment and that the plaintiff herein at

no time has been nor now is an insurer of said

Thomas Goff and in nowise bound to protect him in

the premises.

XXVI.
The plaintiff seeks a declaration of its rights and

of its liabilities by a judgment herein in order to

avoid a multiplicity of actions and in order to pro-

cure a speedy, adequate and definite determination

of its legal relations to all of the parties with refer-

ence to all of the matters herein alleged ; and in this

behalf the plaintiff further alleges that the defend-

ant Headrick & Brown Co. has taken an appeal

from said judgment against them to District Court
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of Appeals of the State of California, which said

appeal is now pending; that pursuant to the terms

of plaintiff's said policy it is liable to pay for the

costs of the trial of said action in the Superior Court

of Contra Costa County and by reason of the facts

herein alleged the plaintiff desires a declaration by

judgment of this Court determining whether or not

it is the obligation of the Canadian Indemnity Com-

pany to reimburse the plaintiff for the reasonable

and necessary costs and expenses to which it has

been put in the trial of said action in the said Supe-

rior Court, and also whether or not it is the duty of

the Canadian Indemnity Company to pay said judg-

ment or in the alternative, to prosecute the appeal

therefrom at its own cost and expense and thereby

lift the burden from the plaintiff for the payment

of said judgment, or the costs of appeal from said

judgment; and whether or not at this time said Ca-

nadian Indemnity Company is obligated by its said

policy to assume all liabilities as to said judgment

and the prosecution of said action; whether in said

Superior Court, or on appeal to the District Court

of Appeals of the State of California ; and further-

more the plaintiff seeks a declaration of its rights

and liabilities as to any or all other matters which

may be pertinent or relevant to its said policy issued

to Headrick & Brown Co. with relation to said al-

leged accident to said Walter M. Church, defendant,

and its relations to all the parties herein as to the

matters herein alleged.
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XXVII.
The plaintiff alleges that actual controversies now

exist by and between the plaintiff and each of the

defendants named herein, and also that certain con-

troversies exist as between certain of the defendants

as to certain matters herein alleged, in that:

(1) A controversy exists by and between the

plaintiff and defendant Thomas Goff, in that plain-

tiff contends that Thomas Goff is primarily liable

for the payment of the alleged judgment against

him, and that as to him Headrick & Brown Co. is

not primarily liable to pay the same, and that it is

now the immediate duty of Thomas Goff to pay said

judgment, which is now final as against him, and

thereby relieve Headrick & Brown Co. from any and

all obligations to pay the same or any part thereof,

and also to relieve the plaintiff as insurer of Head-

rick & Brown Co. from paying the same or any part

thereof, but the said Thomas Goff takes the position

that he has no primary duty to pay said judgment

and save Headrick & Brown Co. and the plaintiff

herein harmless from the effects of said judgment.

(2) A controversy exists by and between the

plaintiff and Thomas Goff, defendant, in that the

plaintiff contends that said Thomas Goff is insured

by Canadian Indemnity Company, defendant herein,

against the liability of Thomas Goff to pay said

judgment and that it is the duty of said Thomas

Goff to require said Canadian Indemnity Company

to pay said judgment and all costs and expenses in-

cident to the prosecution of said action and thereby
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relieve the plaintiff as insurer of Headrick & Brown
Co. from the plaintiff's liability as said insurer to

pay the same, while on the other hand plaintiff is in-

formed and believes and therefore alleges that the

said Thomas Goff is indifferent to his duty to pro-

ceed against Canadian Indemnity Company in an

effort to have said Canadian Indemnity Company
pay said judgment and the cost of litigation in said

action and thereby save Headrick & Brown Co. and

the plaintiff herein harmless from whatever obliga-

tions they may have to pay the same.

(3) That a controversy exists by and between

the plaintiff and defendant Headrick & Brown Co. in

that plaintiff contends it is the duty of Headrick &
Brown Co. to look to Thomas Goff, and to the Cana-

dian Indemnity Company, a corporation, to satisfy

said judgment and to pay the costs and expenses inci-

dental to the prosecution of said action and thereby

relieve the plaintiff herein from its eventual obliga-

tion to pay the same pursuant to the provisions of the

policy issued by the plaintiff to Headrick & Brown

Co., while on the other hand Headrick & Brown Co.

contend that they may look to the plaintiff to pay said

judgment pursuant to the obligations assumed by

the plaintiff pursuant to said policy, "Exhibit A'*

attached hereto, and that they are not required to

look to Thomas Goff or to Canadian Indemnity

Company, a corporation, as insurer of Thomas Goff

to satisfy said judgment and to pay the costs and

expenses of said litigation so as to save the plaintiff

herein harmless from the payment of the same.
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(4) A controversy exists by and between the

plaintiff and Canadian Indemnity Company, in that

the plaintiff insists that it is the duty of Canadian In-

demnity Company to pay said judgment and the

costs and expenses incurred in the prosecution of

said action, while on the other hand the Canadian

Indemnity Company denies its obligation to do so.

(5) A controversy exists by and between Head-

rick & Brown Co. and Thomas Goff, in that Head-

rick & Brown Co. contend that their liability is

secondary to the liability of Thomas Goff to pay

said judgment, while on the other hand Thomas

Goff denies this.

(6) A controversy exists by and between Head-

rick & Brown Co. and Canadian Indemnity Com-

pany, in that Headrick & Brown Co. contend that

Thomas Goff's liability to pay said judgment is

primary to the liability of Headrick & Brown Co.

to pay the same and that by reason thereof it is the

duty and obligation of Canadian Indemnity Com-

pany as insurer of said Thomas Goff to pay said

judgment and the costs and expenses incurred in the

prosecution of said action and thereby relieve said

Headrick & Brown Co. of their obligation to pay the

same or any part thereof, while on the other hand

Canadian Indemnity Company denies all obligations

as to the matters herein stated.

(7) A controversy exists by and between Walter

M. Church, defendant, and the plaintiff herein, and

also a controversy exists by and between said Walter

M. Church and the defendant Headrick & Brown
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Co., and also between said Walter M. Church and

the defendant Thomas Goff, and also between said

Walter M. Church and Canadian Indemnity Com-

pany, in that both Headrick & Brown Co. and

Thomas Goff are financially unable to satisfy said

judgment rendered in said alleged action in favor

of said Walter M. Church, and that by reason of the

inability of the said Headrick & Brown Co. and/or

the said Thomas Goff to satisfy the said judgment

the said Walter M. Church must look to the plaintiff

or to the Canadian Indemnity Company for the pay-

ment and satisfaction of said judgment, and as be-

tween the said Canadian Indemnity Company and the

plaintiff it is a question of law to be determined by

this Honorable Court whether the Canadian Indem-

nity Company should pay and satisfy said judgment

in full or in part and pay the costs and expenses in-

curred in the prosecution of said action in whole or in

part, and if in part what portion thereof, or whether

it is the duty of the plaintiff to pay said judgment or

only a part thereof, and if a part only what portion

thereof, or to pay said expenses and costs of the

prosecution of said action in whole or in part in

accordance with the obligations assumed by the

plaintiff by and through its alleged insurance policy

inuring to the benefit of said Walter M. Church,

and also of Headrick & Brown Co., and also whether

in accordance with the obligations assumed by the

Canadian Indemnity Company by and through its

said policy issued to Thomas Rigging Company said

Canadian Indemnity Company is bound to pay said

Walter M. Church in satisfaction of said judgment
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in whole or in part, and that by reason of the fore-

going premises the said Walter M. Church is a

party interested in all of said controversies.

(8) A controversy exists by and between the

plaintiff, Thomas Rigging Company, defendant, and

the Canadian Indemnity Company, in that the

plaintiff contends that Canadian Indemnity Com-

pany issued its alleged policy to Thomas Rigging

Company as the insured named in said policy, which

also by its terms, covenants and conditions accords

insurance to Thomas Goff and placed upon the Ca-

nadian Indemnity Company the obligation to pay

the said judgment against said Thomas Goff in said

action, whose duty to pay the said judgment and the

costs and expenses incidental to the prosecution of

said action is primary to the duty of Headrick &
Brown Co., or of the plaintiff herein as insurer of

Headrick & Brown Co. to pay the same, while on

the other hand said Thomas Rigging Company con-

tends it is not the primary obligation of the Cana-

dian Indemnity Company to pay said judgment and

said costs and expenses of said litigation and at the

same time the Canadian Indemnity Company con-

tends that it is not liable in any respect whatsoever

as to the matters herein alleged.

Wherefore, plaintiff prays judgment and for an

order and decree herein to the end that plaintiff may

obtain relief in the premises and declaratory judg-

ment and relief from this Honorable Court as fol-

lows:
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I.

For a declaration of this Court of the rights,

duties and liabilities of the plaintiff and of the de-

fendant Canadian Indemnity Company under said

policies of insurance with respect to said accident of

April 1, 1948.

II.

That it be declared by this Court that the liability

of the plaintiff herein to pay said judgment and the

costs of litigation and the costs of appeal in the said

alleged action No. R 777 in the Superior Court of

the State of California in and for Contra Costa

County is secondary to the liability of Canadian In-

demnity Company to pay the same and that it is the

duty of Canadian Indemnity Company to pay the

same or cause said judgment to be reversed.

III.

That it be decreed by this Court that Headrick &
Brown Co. and that Thomas Goff each has the duty

to effect his rights against Canadian Indemnity

Company to the end that said alleged judgment be

satisfied by it and the costs of litigation incurred in

the prosecution of said action be paid by it so as to

save harmless and protect the plaintiff from the

payment thereof.

IV.

That it be decreed by this Court as between the

plaintiff and the Canadian Indemnity Company that

it is the duty of Canadian Indemnity Company to

either pay said judgment in said action No. E 777

or cause the same to be reversed at its own cost and
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expense and thereby save harmless and protect the

plaintiff from the payment thereof.

V.

That it be decreed by this Court that if and when

plaintiff pays said judgment in said action No. R
777 that then and in that event the plaintiff will be-

come immediately subrogated to the rights of

Walter M. Church, of Headrick & Brown Co. and of

Thomas Goff to look to the Canadian Indemnity

Company to reimburse it for the payment of said

judgment and also for the reasonable and necessary

costs of the litigation incurred by the plaintiff in

connection with said action.

VI.

That it be decreed by this Court that the liability

of Headrick & Brown Co. to pay said judgment in

said action No. R 777 is secondary to the liability of

Thomas Goff to pay the same and that if and when

said Headrick & Brown Co. pay said judgment it

become subrogated to the right of Thomas Groff to

compel the Canadian Indemnity Company to re-

imburse said Headrick & Brown Co. for the pay-

ment thereof and to relieve the plaintiff from the

payment of the same.

VII.

That it be decreed by this Court that it is the

duty of Thomas Rigging Company to reveal to the

plaintiff, to Headrick & Brown Co., to Thomas Goff

and to Walter M. Church the contents of said al-

leged Canadian Indemnity Company policy and to
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disclose to them and to each of them all of the in-

surance benefits conferred on and to them and each

of them under and by virtue of ^aid policy and

arising out of or in any manner relating to the

claim of Walter M. Church for bodily injury suf-

fered and sustained by him by accident on or about

the 1st day of April, 1948, and as more particularly

set forth in said alleged action No. R 777 as shown

on the register of the Superior Court of Contra

Costa County, State of California.

VIII.

That a writ of subpoena issue out of this Honor-

able Court directed to each and all of the defendants

herein commanding them and each of them to ap-

pear on a day certain to be fixed by this Court, and

that said defendants and each of them be required

to answer each and every allegation in this suit in

equity and state further in full their respective in-

tentions with respect to the controversies alleged

herein.

IX.

That upon the failure of any of said defendants

to so answer herein that default shall be entered

against said defendant or defendants who shall fail

to so answer, and that decree in judgment be entered

in such case according to the prayer of this com-

plaint.

X.

For such other and further relief as this Honor-

able Court shall find that the plaintiff is in law and

equity entitled.
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XI.

For all costs of suit herein expended.

/s/ HORACE W. B. SMITH,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

Duly verified.

EXHIBIT A

No. SMC 86064

Schedule

Liability Policy

(Manufacturers or Contractors Form)

Issued to

Headrick and Brown Co.

Expires September 29th, 1948

United States Fidelity

and Guaranty Company

Baltimore, Md.

(A Stock Insurance Company)

Western States Insurance

Brokers

Insurance for Every Need

114 Sansome Street

DOuglas 3014 San Francisco

Please Read Your Policy

C. & L. 902-B ** SMC 81,001 to SMC 91,000 9-46
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Declarations

Item 1.

Name of Insured: Bern Headrick, Bern Head-

rick, Jr., and Russell Eichard Brown, dba Headrick

and Brown Co.

Address : 3420 Tulare Avenue, Richmond, Contra

Costa, California.

Location of premises : 3420 Tulare Avenue, Rich-

mond, Calif., and elsewhere in the State of Califor-

nia.

The business of the Named Insured is : Contract-

ing.

Item 2.

Policy Period: Prom September 29th, 1947, to

September 29th, 1948, 12:01 a.m., standard time at

the address of the Named Insured as stated herein.

Item 3.

The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto.
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Limits of Liability

Hazards

Division 1—Premises—Operations

:

Coverage A—Bodily Injury Liability

:

$ 50,000.00 each person.

$100,000.00 each accident.

Coverage B—Property Damage Liability

$ Nil, each accident.

$ Nil, aggregate.

Division 2—Elevators

:

Coverage A and B : Nil.

Division 3—Products

:

Coverage A and B : Nil.

Division 4—Teams

:

Coverage A and B : Nil.

Division 5—Contractual

:

Coverage A and B : Nil.

Division 6—Independent Contractors

:

Coverage A and B : Nil.

Total Advance Premiima for Policy. $75.00

United States Fidelity and Guaranty Company
Baltimore, Maryland

(A Stock Insurance Company, Herein Called

the Company)

Does Hereby Agree with the Insured, named in

the declarations made a part hereof, in considera-

tion of the payment of the premium and of the

statements contained in the declarations and sub-

ject to the limits of liability, exclusions, conditions

and other terms of this policy

:

J
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Insuring Agreements

I. Coverage A—Bodily Injury Liability

To pay on behalf of the Insured all sums which

the Insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices, because of bodily injury, including death at

any time resulting therefrom, sustained by any per-

son or persons, caused by accident and arising out

of the hazards hereinafter defined.

Coverage B—Property Damage Liability

To pay on behalf of the Insured all sums which

the Insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages because of injury to or destruction of prop-

erty, including the loss of use thereof, caused by

accident and arising out of the hazards hereinafter

defined.

Definition of Hazards

Division 1. Premises—Operations

The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

Division 2. Elevators

The ownership, maintenance or use, for the pur-

poses stated in the declarations, of any elevator

therein designated.

Division 3. Products

The handling or use of or the existence of any

condition in goods or products manufactured, sold,

handled or distributed by the Named Insured, if
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the accident occurs after the Insured has relin-

quished possession thereof to others and away from

premises owned, rented or controlled by the In-

sured; and operations covered under Divisions 1

and 6 of the Definition of Hazards, other than

pick-up and delivery and the existence of tools, un-

installed equipment and abandoned or unused ma-

terials, if the accident occurs after such operations

have been completed or abandoned at the place of

occurrence thereof and away from such premises.

Division 4. Teams

The ownership, maintenance or use, for the pur-

poses stated in the declarations, of vehicles for use

with draft animals, animals used to draw such

vehicles and saddle animals.

Division 5. Contractual

The express undertakings of the Named Insured

designated in the declarations.

Division 6. Independent Contractors

Operations performed by independent contractors

and omissions or supervisory acts of the Insured

in connection with work performed for the Named
Insured by independent contractors, except mainte-

nance or ordinary alterations and repairs on prem-

ises owned or rented by the Named Insured.

II. Defense, Settlement, Supplementary Payments

It is further agreed that as respects insurance

afforded by this policy the Company shall

(a) defend in his name and behalf any suit

against the Insured alleging such injury or de-

struction and seeking damages on account thereof,

i
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even if such suit is groundless, false or fraudulent;

but the Company shall have the right to make such

investigation, negotiation and settlement of any
claim or suit as may be deemed expedient by the

Company

;

(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-

plicable limit of liability of this policy, all premiums
on appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the Insured in

any such suit, all expenses incurred by the Com-
pany, all interest accruing after entry of judgment

until the Company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the Company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and

surgical relief to others as shall be imperative at

the time of accident.

The Company agrees to pay the amount incurred

under Divisions (a) and (b) of this section in addi-

tion to the applicable limit of liability of this policy.

III. Definition of "Insured"

The imqualified word ''Insured" wherever used

includes not only the Named Insured but also any

partner, executive officer or director thereof while

acting within the scope of his duties as such.

IV. Automatic Insurance for Additional Prem-

ises; Elevators and Operations

If the Named Insured (a) acquires ownership or

control of other premises or (b) undertakes opera-
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tions not insured by this policy, such insurance as

is afforded under Division 1 of the Definition of

Hazards applies also to such premises and opera-

tions; and if elevators are newly installed at the

premises or are in existence at other premises of

which the Named Insured acquires ownership or

control, such insurance as is or can be afforded

under Division 2 of the Definition of Hazards

applies to such elevators but not in excess of the

limits of liability for Division I thereof if no limits

of liability for said Division 2 are stated in the

declarations. The provisions of this paragraph do

not apply:

(a) unless the Named Insured notifies the Com-

pany within fifteen days following the date of such

acquisition or installation or undertaking of opera-

tions
;

(b) to any loss against which the Named In-

sured has other valid and collectible insurance;

(c) to aircraft; or to boats, motor vehicles or ve-

hicles for use therewith, or the loading or unloading

thereof, while away from such other premises ; or to

liability assumed by the Insured under any contract

or agreement; or to liability with respect to which

insurance is or can be afforded under Division 3

of the Definition of Hazards.

V. Policy Period, Territory

This policy applies only to accidents which occur

during the policy period within the United States

of America, Canada or Newfoundland.
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Exclusions

This policy does not apply:

(a) under Division 1 of the Definition of Haz-

ards, to the ownership, maintenance or use of air-

craft by or in the interest of the Insured; or to

elevators at premises owned, rented or controlled

by the Insured; or to dogs, draft or saddle animals,

boats, vehicles of any kind other than hand trucks,

push carts and bicycles, or the loading or unloading

thereof, while away from the premises, unless

specifically declared and described in this policy

and premium charged therefor; or to liability with

respect to which insurance is or can be afforded

under Division 6 of the Definition of Hazards;

(b) under Division 2 of the Definition of Haz-

ards, to structural alterations, new construction or

demolition operations;

(c) under Divisions 1 and 3 of the Definition of

Hazards, to the ownership or maintenance of signs,

or to machinery, equipment or other property

rented to or located for use by others, or to opera-

tions in connection therewith, away from the prem-

ises, unless such property is specifically declared

and described in this policy and premium charged

therefor

:

(d) under Divisions 1 and 6 of the Definition of

Hazards, to liability with respect to which insur-

ance is or can be afforded under Division 3 of the

Definition of Hazards; or to operations on or from

other premises which are owned, rented or con-

trolled by the Insured

;

(e) under Divisions 1, 2, 4 and 6 of the Defini-
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tion of Hazards, to liability assumed by the Insured

under any contract or agreement, or under Division

3 to liability of others assumed by the Insured un-

der any contract or agreement;

(f) under Coverage A, to bodily injury to or

death of any employee of the Insured while en-

gaged in the business of the Insured, or to any

obligation for which the Insured may be held liable

under any workmen's compensation law;

(g) under Coverage B, with respect to Divisions

1, 3, 4, 5 and 6 of the Definition of Hazards, to

injury to or destruction of property owned, rented,

occupied or used by or in the care, custody or con-

trol of the Insured ; and with respect to Division 2,

to injury to or destruction of property owned,

rented, occupied or used by the Insured

;

(h) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of buildings or contents thereof caused

by the discharge, leakage or overfiow of water or

steam from plumbing, heating, refrigerating or air

conditioning systems, elevator tanks or cylinders,

stand-pipes for fire hose, or industrial or domestic

appliances, or any substance from automatic sprin-

kler systems, or by the collapse or fall of tanks or

the component parts or supports thereof which

form a part of automatic sprinkler systems, or by

rain or snow admitted directly to the building in-

terior through defective roofs, leaders or spouting,

or open or defective doors, windows, skylights, tran-

soms or ventilators, in so far as any of these occur

on or from premises owned or rented by the Named
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Insured, unless specifically declared and described

in this policy and premium charged therefor;

(i) under Coverage B, with respect to Division

3 of the Definition of Hazards, to injury to or

destruction of goods, products or completed work
out of which the accident arises

;

(j) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of wires, conduits, pipes, mains, sewers

or other similar property, or any apparatus in con-

nection therewith, below the surface of the ground,

or injury to or destruction of property resulting

therefrom, arising from the use of contractors'

mechanical equipment operated for the purpose of

excavating or drilling in streets or highways;

(k) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of property caused by the collapse of

or structural injury to any building or structure

due (a) to excavation, pile driving or caisson work

or (b) to moving, shoring, underpinning, raising or

demolition of any building or structure or removal

or rebuilding of any structural support thereof,

unless specifically declared and described in this

policy and premium charged therefor:

(1) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of property caused by blasting or ex-

plosions, other than explosions of air or steam ves-

sels or piping under pressure, prime movers, ma-

chinery or power transmitting equipment, unless

specifically declared and described in this policy

and premium charged therefor.
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Conditions

The conditions, except condition 6, apply to all

coverages. Condition 6 applies only to the coverage

noted thereunder.

1. Premium
The premiima bases and rates for the hazards

described in the declarations are stated therein.

Premium bases and rates for hazards not so de-

scribed are those applicable in accordance with the

manuals in use by the Company.

The premium stated in the declarations is an

estimated premium only. Upon termination of this

policy, the earned premium shall be computed in

accordance with the Company's rules, rates, rating

plans, premiums and minimum premiums applica-

ble to this insurance. If the earned premium thus

computed exceeds the estimated advance premium

paid, the Named Insured shall pay the excess to

the Company; if less, the Company shall return to

the Named Insured the unearned portion paid by

such Insured.

When used as a premium basis

:

(1) The word '*remuneration" shall mean

the entire remimeration earned during the pol-

icy period by all employees of the Named
Insured, other than drivers and chauffeurs,

subject with respect to each executive officer to

a maximum and a minimum remuneration of

$100 and $30 per week, and the remuneration

of each proprietor at a fixed amount of $2,000

per annum;

(2) The word ''cost" shall mean the total
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cost of all operations performed for the Named
Insured during the policy period by independ-

ent contractors on each separate project, in-

cluding materials used or delivered for use

except maintenance or ordinary alterations and

repairs on premises owned or rented by the

Named Insured;

(3) The word *' sales" shall mean the gross

amount of money, including taxes, charged for

all goods and products sold or distributed by

the Named Insured during the policy period.

(4) The word ^'receipts" shall mean the

gross amount of money, including taxes, charged

by the Named Insured for such operations by

the Named Insured or by others during the

policy period as are rated on a receipts basis.

The Named Insured shall maintain for each haz-

ard records of the information necessary for pre-

mium computation on the basis stated in the decla-

rations.

Ite7n 4.

Coverages and Divisions selected and premium

charges for same:
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Minimum Premiums

Div. 1

Coverage A: 25.03

Coverage B:

Div. 2

Div. 3

Div. 4

Div. 5

Div. 6

Total Advance Premiums $75.00

Item 5.

The Named Insured does not use the premises

for any undisclosed purposes, and does not conduct

any business operations at any undisclosed location,

except as herein stated:

No Exceptions.

Item 6.

The Named Insured does not own or maintain

any signs, or rent to or locate for use by others

any machinery, equipment or other property, or

conduct any operations in connection therewith,

away from the premises, except as herein stated:

No Exceptions.
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Item 7.

No insurer has canceled any similar insurance

issued to the Named Insured during the past year,

except as herein stated:

No Exceptions.

Vehicle Exclusion

It is agreed:

1. that the reference in Exclusion (a) of the

policy to ''vehicles while away from the premises"

shall not apply to the following described equip-

ment except while towed by or carried on a power

driven vehicle not so described:

crawler-type (continuous tread) tractors, ditch

or trench diggers, power cranes or shovels,

graders, scrapers, rollers, well-drilling machin-

ery, asphalt spreaders, concrete mixers, mixing

and finishing equipment for highway work,

other than concrete mixers of the mix-in-transit

type, farm implements; and, if not subject to

motor vehicle registration, farm tractors or

trailers, and equipment used principally on the

insured premises;

2. that when this endorsement is attached to a

Schedule Liability Policy (Manufacturers or Con-

tractors Form), (a) the phrase "except public ways

used in common with others" in Condition 3(b)
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shall not apply to such equipment, and (b) the

payroll of operators of such equipment shall be

considered '

' remimeration. '

'

This endorsement, effective as of September 29,

1947, forms a part of Policy No. SMC—86064

issued to Headrick and Brown Co. by the United

States Fidelity and Guaranty Company of Balti-

more, Maryland.

/s/ E. ASHBURY DAVIS,
President.

/s/ C. J. FITZPATRICK,
Secretary.

Countersigned

:

/s/ C. C. LLOYD,
Authorized Representative.

C. & L. 1177

Overtime and Limitation of

Remuneration Endorsement

It is agreed that:

1. If the Employer's books are maintained so

as to show separately, by employee and by classes

of work covered by the Policy,

(a) the remuneration earned at regular

rates of pay for total hours worked, and

(b) extra remuneration earned for overtime

the remuneration upon which premium for the

Policy is based shall include all remuneration speci-

fied in subdivision (a) foregoing and shall not

include any of the remuneration specified in sub-

division (b) foregoing.
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2. If the Employer's books are maintained so

as to show separately, by employee and by classes of

work covered by the Policy,

(a) the remuneration earned at regular

rates of pay for those hours worked when

there is no overtime, and

(b) the remuneration earned at regular

rates of pay and for overtime for those hours

worked when there is overtime

the remuneration upon which the premium for the

Policy is based shall include all remuneration speci-

fied in subdivision (a) and two-thirds of the remu-

neration specified in subdivision (b) foregoing.

3. ** Overtime" means those hours worked when

there is an increase in rate of pay because of holi-

days, Saturdays, Sundays, the number of days

worked in any one week, or the number of hours

worked in any one day.

4. If the Employer's books are maintained so

as to show separately, by employee and by classes

of work covered by the Policy, the total remunera-

tion earned by all employees whose individual aver-

age weekly remuneration for the total time worked

during the Policy Period exceeds $100 per week

after deductions, if any, permitted under the pro-

visions of Paragraph 1 or 2 foregoing have been

made, there shall be excluded from the remunera-

tion upon which the premium for the Policy is

based that part of the remuneration of each such

employee that is in excess of an average weekly

remuneration of $100 per week. A part of a week
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shall be considered as a full week in determining

the average weekly remuneration.

If this Employer is a corporation, the provisions

of the foregoing paragraph do not apply to the

remuneration of the President, any Vice-President,

Secretary, Treasurer and other executive officers

elected or appointed in accordance with the charter

and bylaws of such corporation.

Paragraphs 1, 2 and 3 of this endorsement are

not applicable to remuneration earned for stevedor-

ing operations.

This endorsement, e:ffective as of September 29,

1947, forms a part of policy No. SMC—86064 issued

to Headrick and Bro\^n Co. by the United States

Fidelity and Guaranty Company of Baltimore,

Maryland.

/s/ E. ASHBURY DAVIS,
President.

/s/ C. J. FITZPATRICK,
Secretary.

[In margin] It is hereby agreed that coverage

for "sickness and disease" is included in the defini-

tion of "bodily injuries."

2. Inspection and Audit

The Company shall be permitted to inspect the

premises, operations and elevators and to examine

and audit the Insured's books and records at any

time during the policy period and any extension

thereof and within one year after the final termina-

tion of this policy, as far as they relate to the pre-

mium bases of this policy.



68 Canadian Indemnity Co., etc,

3. Premises Defined

The unqualified word '^premises" wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately adjoin-

ing and (b) when a territory is designated in the

declarations in addition to a specific location, places

within said territory while used by or on behalf of

the Named Insured, except public ways used in

common with others.

4. Elevator Defined

The word "elevator" wherever used in this policy

shall mean any hoisting or lowering device operated

between floors or landings and all appliances thereof

including any car, platform, shaft, hoistway, stair-

way, runway, power equipment and machinery.

Neither a hoist outside a building, without a plat-

form or mechanical power, nor a hod or material

hoist used in structural alterations, new construc-

tion or demolition operations, nor a dumbwaiter

used exclusively for carrying property and having

a floor area of not more than nine square feet, is an

"elevator."

5. Assault and Battery

Assault and battery shall be deemed an accident

unless committed by or at the direction of the In-

sured.

6. Limits of Liability—Coverage A
The limit of bodily injury liability stated in the

declarations as applicable to "each person" is the

limit of the Company's liability for all damages, in-
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eluding damages for care and loss of services, aris-

ing out of bodily injury, including death at any time

resulting therefrom, sustained by one person in any

one accident ; the limit of such liability stated in the

declarations as applicable to ''each accident" is,

subject to the above provision respecting each per-

son, the total limit of the Company's liability for all

damages, including damages for care and loss of

services, arising out of bodily injury, including

death at any time resulting therefrom, sustained by

two or more persons in any one accident. Under

Division 3 of the Definition of Hazards, if goods or

products from one prepared or acquired lot shall

produce bodily injury to or death of more than one

person, all bodily injuries and deaths proceeding

from such common cause shall be considered as aris-

ing out of one accident.

7. Limits of Liability

The inclusion herein of more than one Insured

shall not operate to increase the limits of the Com-

pany's liability.

The limit of liability, if any, stated in the declara-

tions as "aggregate" is the total limit of the Com-

pany's liability, for the coverage imder which and

for the division of hazards opposite which said limit

is stated on account of all accidents which occur dur-

ing the policy period, but with respect to operations

away from premises owned or rented by the Named

Insured said limit shall apply separately to each proj-

ect under Divisions 1 and 6 of the Definitions of

Hazards.

8. Notice of Accident

Upon the occurrence of an accident written notice
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shall be given by or on behalf of the Insured to the

Company or any of its authorized agents as soon as

practicable. Such notice shall contain particulars

sufficient to identify the Insured and also reasonably

obtainable information respecting the time, place

and circumstances of the accident, the names and ad-

dresses of the injured and of available witnesses.

9. Notice of Claim or Suit

If claim is made or suit is brought against the

Insured, the Insured shall immediately forward to

the Company every demand, notice, summons or

other process received by him or his representative.

10. Assistance and Cooperation of the Insured

The Insured shall cooperate with the Company

and, upon the Company's request, shall attend hear-

ings and trials and shall assist in effecting settle-

ments, securing and giving evidence, obtaining the

attendance of witnesses and in the conduct of suits

;

and the Company shall reimburse the insured for

expenses, other than loss of earnings, incurred at

the Company's request. The Insured shall not, ex-

cept at his own cost, voluntarily make any payment,

assume any obligation or incur any expense other

than for such immediate medical and surgical relief

to others as shall be imperative at the time of acci-

dent.

11. Action Against Company

No action shall lie against the Company, unless,

as a condition precedent thereto, the Insured shall

have fiilly complied with all of the terms of this

policy, nor until the amount of the Insured's obli-
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gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms of

this policy in the same manner and to the same ex-

tent as the Insured. Nothing contained in this pol-

icy shall give any person or organization any right

to join the Company as a co-defendant in any action

against the Insured to determine the Insured's

liability.

Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company of

any of its obligations hereunder.

12. Other Insurance

If the Insured has other insurance against a loss

covered by this policy the Company shall not be

liable under this policy for a greater proportion of

such loss than the applicable limit of liability stated

in the declarations bears to the total applicable limit

of liability of all valid and collectible insurance

against such loss.

13. Subrogation

In the event of any payment under this policy the

Company shall be subrogated to all the Insured's

rights of recovery therefor and the Insured shall

execute all papers required and shall do everything

that may be necessary to secure such rights.
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14. Changes

This policy shall not be altered, amended, nor its

terms in any manner waived except by endorsement

attached hereto, signed by an officer of the Company.

15. Assignment

No assignment of interest under this policy shall

bind the Company until its consent is endorsed

hereon; if, however, the Named Insured shall die

or be adjudged bankrupt or insolvent within the

policy period, this policy unless canceled, shall, if

written notice be given to the Company within

thirty days after the date of such death or adjudica-

tion, cover the Named Insured's legal representative

as the Named Insured.

16. Cancellation

This policy may be canceled by the Named In-

sured by mailing written notice to the Company

stating when thereafter such cancellation shall be

effective. This policy may be canceled by the Com-

pany by mailing written notice to the Named In-

sured at the address shown in this policy stating

when not less than five days thereafter such cancela-

tion shall be effective. The mailing of notice as

aforesaid shall be sufficient proof of notice and the

insurance under this policy shall end on the effective

date and hour of cancelation stated in the notice.

Delivery of such written notice either by the Named

Insured or by the Company shall be equivalent to

mailing.

If the Named Insured cancels, earned premium

shall be computed in accordance with the customary
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short rate table and procedure. If the Company
cancels, earned premium shall be computed pro rata.

Premium adjustment may be made at the time can-

celation is effected and, if not then made, shall be

made as soon as practicable after cancelation be-

comes effective. The Company's check or the check

of its representative mailed or delivered as afore-

said shall be a sufficient tender of any refund of pre-

mium due to the Named Insured.

17. Declarations

By acceptance of this policy the Named Insured

agrees that the statements in the declarations are

his agreements and representations, that this policy

is issued in reliance upon the truth of such repre-

sentations, and that this policy embodies all agree-

ments existing between himself and the Company
or any of its agents relating to this insurance

Witness the signature of the President of the

Company, attested by the Secretary, but this policy

shall not be valid unless countersigned by a duly

authorized representative of the Company.

/s/ E. ASBURY DAVIS,
President.

/s/ C. J. PITZPATRICK,
Secretary.

Countersigned by

:

/s/ C. C. LLOYD,
Authorized Representative.

[Endorsed] : Filed April 6, 1949.
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[Title of District Court and Cause.]

AMENDMENT TO PETITION FOR
DECLARATORY JUDGMENT

Plaintiff amends its Petition for declaratory-

judgment herein, as of course, as follows:

I.

Amends Paragraph XV of the Petition by chang-

ing it to read as follows

:

XY.
That prior to the first day of April, 1948, on

which said day the defendant, Walter M. Church,

was injured in said alleged accident, Canadian In-

demnity Company, a corporation, defendant named

herein, had issued a certain liability policy known

as "Comprehensive Bodily Injury and Property

Damage Liability Policy," bearing number 3CPL-

1601 (which was in full force and effect on said

first day of April, 1948), to Thomas Rigging Com-

pany, defendant, a true copy of which said policy

is attached hereto marked ''Exhibit C" and by ref-

erence made a part hereof. Said policy among other

things provides in part as follows

:

The Canadian Indemnity Company

Does Hereby Agree with the named insured in

consideration of the premium, subject to the limits

of liability and other terms of this policy:

To Pay on behalf of the insured all sums which

the insured shall become obligated to pay by rea-
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son of the liability for damages imposed upon him

by law, Because of Coverage A—Bodily Injury,

Sickness or Disease including Death at any time

resulting therefrom, sustained by any person or per-

sons.

Defense, Settlement, Supplementary Payments

As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent ; the company

shall have the exclusive right to settle any claim

or suit at its own cost at any time and, irrespective

of the amount of coverage hereunder or the amount

involved in any claim, suit, or judgment, shall have

the exclusive right of determination whether to set-

tle or to litigate the same, and whether or not to

appeal from an adverse judgment thereon.

Definitions

The following shall, for all purposes of this policy,

define the enumerated words

:

Insured—The unqualified word "insured" in-

cludes not only the named insured but also any per-

son while using an owned automobile or a hired

automobile, and any person or organization legally

responsible for the use thereof, provided the actual

use is with the permission of the named insured.

Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading and unloading

thereof), which is owned, maintained or used by or

for the insured excepting contractors' equipment

and excepting vehicles or devices usually operated

on or by means of rails or tracks.
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Contractors' Equipment means concrete mixers

(not mix-in-transit type), crawler-type tractors,

farm machinery, ditch or trench diggers, power

shovels, graders, scrapers, rollers, well drilling ma-

chinery, asphalt spreaders, and mixing and finishing

equipment for highway work, pile drivers and

dredges, not being towed or carried by any power

driven vehicle other than the types enumerated in

this definition.

Owned Automobile means an automobile owned

in full or in part by or registered in the name of

the named insured or his or her spouse residing in

the same household.

Non-Owned Automobile means any other auto-

mobile.

Hired Automobile means a non-owned automobile

used under contract with the named insured pro-

vided such automobile is not owned in full or in

part by or registered in the name of an executive

officer if the named insured is a corporation, or an

employee or agent of the named insured who is

granted an operating allowance of any sort for the

use of such automobile.

Other Insurance—If at the time of an accident

there is any other insurance available to the insured

(in this or any other carrier) there shall be no in-

surance afforded hereunder as respects such acci-

dent except that if the applicable limit of liability

of this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall afford excess insurance

over and above such other insurance in an amount
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sufficient to afford the insured a combined limit of

liability equal to tlie applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation,

maintenance or use of any non-owned automobile

other than a hired automobile, the applicable in-

surance afforded by this policy shall be excess over

and above such other available insurance. Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured.

Limits of Liability. Bodily Injuries—The limit of

bodily injury liability stated in the declarations as

:

(1) applicable to "each person" is the limit of the

company's liability for all damages arising out of

bodily injury, sickness or disease, including care,

loss of services, and death at any time resulting

therefrom, sustained by one person in any one ac-

cident or occurrence.

Pursuant to the provisions of said policy Cana-

dian Indemnity Company undertook to pay on be-

half of the insured all sums which the insured shall

become obligated to pay by reason of the liability

for damages imposed upon him by law in a sum
not to exeed One Hundred Thousand Dollars

($100,000.00) and arising from bodily injuries

caused by a single accident or occurrence ; that said

provision is in compliance with the provisions of

Chapter 367 of the Laws of 1919 of the State of

California, which statute is set forth in this the

plaintiff's petition beginning on Page 7, Line 25,

and by operation of law is an integral part of said

policy.
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II.

Amends Paragraph XVII to read as follows

:

XVII.

Plaintiff alleges that said Thomas Goff, defend-

ant, was unloading said truck as aforesaid and was

so acting with the permission of Thomas Rigging

Company, a corporation, defendant, the insured

named in said policy, and that said insurance policy

extends coverage to said Thomas Goff against the

liability imposed by law against him because of in-

juries suffered by Walter M. Church, defendant, on

the first day of April, 1948, as herein alleged in

that said policy provides in effect that Coverage A,

as defined in said policy, is for the benefit of anyone

unloading said truck with the permission of Thomas

Rigging Company in that said policy provides the

unqualified word "insured'' includes not only the

named insured but also any person while using an

owned automobile or any person or organization

being responsible for the use thereof, provided the

actual use is with the permission of the named in-

sured and that the term '^automobile" as defined

by said policy means a land motor vehicle, trailer

or semi-trailer and the loading or unloading thereof,

which is owned, maintained or used by or for the

insured.

/s/ HORACE W. B. SMITH,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

Duly verified.



vs. U. S. Fidelity d- Guaranty Co,, et al. 69

EXHIBIT C

Comprehensive Bodily Injury and Property

Damage Liability Policy

No. 3CPL1601

The Canadian Indemnity Company
Winnipeg

Please Read Your Policy

Insured and Address

Thomas Rigging Company

1505 62nd Street

Emeryville, California

Expires November 15, 1948

Agent and Address

C. J. BENTON
Berkeley, California.

Declarations

1. The named insured is : Thomas Rigging Com-

pany, a Corporation.

2. Names of executives or co-partners to be in-

sured as individuals : None.

3. Post office address of insured: 1505 62nd

Street, Emeryville, California.

4. The policy period shall be from November

15, 1947, to November 15, 1948, at 12 :01 a.m. standard

time, at the insured's above-designated post office

address as to each of said dates.

5. Policy is subject to Annual audit.
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6. Named insured's principal business opera-

tions are: Rigging & Moving Heavy Equipment.

7. The insurance afforded is only with respect

to such and so many of the following coverages as

are indicated by the word "included" as set oppo-

site thereto. The limit of each such coverage shall

be as stated herein, subject to all of the terms of

the policy having reference thereto.
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Total Provisional Premium $4,195.97

9. Provisional deposit premimn: $4,195.97 pay-

able in advance. $ on the first anniversary.

$ on the second anniversary. Premiums for

automobile coverages (if included) for the first and

second anniversaries to be determined.

10. Insured's records are kept and may be au-

dited at above post office address or at :

11. No insurer has cancelled or declined any

bodily injury or property damage liability insur-

ance for the named insured during the past year,

except: No Exceptions.

Date of issue: 11/6/47.

Countersigned by:

/s/ C. J. BENTON,
Authorized Representative.

Form 114 Rev. B 4750 12-45 W.L.

The Canadian Indemnity Company

Does Hereby Agree with the named insured, in con-

sideration of the premium, subject to the limits

of liability and other terms of this policy:

To Pay on behalf of the insured all sums

which the insured shall become obligated to pay

by reason of the liability for damages (1) im-

posed upon him by law or (2) assumed or

retained by him under any warranty of goods

or products, or under any contract or agree-

ment wholly in writing which liability, without

such contract or agreement, would not attach

Because of

—
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Coverage A—Bodily Injury, Sickness or

Disease, including Death at any time resulting

therefrom, sustained by any person or persons

;

Coverage B—Injury to or Destruction of

Property, including loss of use thereof, arising

out of the ownership, maintenance or use of

any Automobile

;

Coverage C—Injury to or Destruction of

Property of Others, including loss of use

thereof, caused by accident and arising from

exposures not described in Coverage B.

Defense Settlement, Supplementary Payments

—

As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent; the com-

pany shall have the exclusive right to settle any

claim or suit at its own cost at any time and,

irrespective of the amount of coverage hereunder

or the amount involved in any claim, suit, or judg-

ment, shall have the exclusive right of determina-

tion whether to settle or to litigate the same, and

whether or not to appeal from an adverse judgment

thereon; (b) pay all premiums on bonds to release

attachments for an amount not in excess of the

applicable limit of liability of this policy, all pre-

miums on appeal bonds required in any such de-

fended suit, but without any obligation to apply

for or furnish such bonds, all costs taxed against
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the insured in any such suit, all expenses incurred

by the company, all interest accruing after entry of

judgment until the company has paid, tendered or

deposited in court such part of such judgment as

does not exceed the limit of the company's liability

thereon, and any expense incurred by the insured,

in event of bodily injury, sickness or disease for

such immediate medical and surgical relief to others

as shall be imperative at the time of accident, or

occurrence; (c) reimburse the insured for all rea-

sonable expenses, other than loss of earnings, in-

curred at the company's request; (d) as respects

automobiles covered hereunder, the company shall

pay the cost of bail bonds, but without obligation

to apply for or furnish such bonds. The company's

liability under this insuring agreement with respect

to each bond shall not exceed the usual charges of

surety companies for such bond nor $100.

Policy Period, Territory—This policy applies only

to accidents or occurrences which originate during

the policy period within North America or any pos-

session or territory of the United States of America

wherever located, and as respects any automobile,

also while the automobile is being transported be-

tween ports within said territory. Provided, how-

ever, if the named insured is an individual this

policy shall apply anywhere in the world with re-

spect to exposures other than automobile or business

activities of the insured.

Exclusions—The company shall not be required

to perform any of the obligations specified in any
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of the agreements of this policy as respects the

exclusions. The exclusions are:

under coverage A, (1) bodily injury, sickness,

disease or death of any employee of the insured

while engaged in the employment of the insured

(other than domestic employment), excepting lia-

bility assumed or retained under written contract

or agreement with a party other than any employee

or association of employees, (2) any obligation for

which the insured, or an insurer of the insured, may
be held liable under any workmen's compensation

or industrial insurance law, plan or agreement;

under coverages A and C, ownership, operation,

maintenance or use of aircraft by or in the interest

of the insured, except that miniature model aircraft

shall be covered, and travel in the sole capacity of

non-operating guest or passenger in aircraft which

is not owned, operated, chartered, or hired by or in

the interest of the insured shall be covered

;

under coverage B, injury to or destruction of prop-

erty owned by the insured; any automobile rented

to or in charge of the insured; any property while

being transported by the insured or while under his

control or direction relative to its transportation

;

under Coverage C, (1) injury to or destruction of

property which is rented or leased to the insured,

or in the care or custody of the insured for con-

struction, repair, storage, or sale; (2) as respects

products: injury to or destruction of goods, prod-

ucts, containers, alienated premises or completed

work out of which the accident arises.



76 Canadian Indemnity Co., etc.

Definitions—the following shall, for all purposes

of this policy, define the enumerated words

:

Insured—The unqualified word "insured" in-

cludes not only the named insured but also (1) the

spouse of such named insured if a resident of the

same household, (2) any partner, executive officer,

director or stockholder thereof while acting within

the scope of his duties for the partnership or cor-

poration, (3) any executive officer, director or stock-

holder who owns or financially controls the named

corporation and who owns and leases or rents to the

said corporation all or any part of any insured

premises as respects his interest as landlord for

such part of such premises, (4) any person while

using an owned automobile or a hired automobile,

and any person or organization legally responsible

for the use thereof, provided the actual use is with

the permission of the named insured, and also any

executive officer of the named insured with respect

to the use of a non-owned automobile in the business

of the named insured. The provisions of section (4)

of this paragraph with respect to any person or

organization other than the named insured do not

apply: (a) to injury to, sickness, disease, or death

of any person who is a named insured; (b) with

respect to the automobile while used with any trailer

not covered by like insurance in the company; or

with respect to any trailer covered by this policy

while used with any automobile not covered by like

insurance in the company; (c) to any person or

organization, or to any agent or employee thereof,

operating an automobile repair shop, public garage,
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sales agency, service station, or public parking

place, with respect to an accident or occurrence

arising out of the operation thereof; (d) to any

employee with respect to injury to, sickness, disease

or death of another employee of the same employer

injured in the course of such employment in an

occurrence arising out of the maintenance or use

of the automobile in the business of such employer;

(e) with respect to any hired automobile, to the

owner thereof or any employee of such owner. The

employer of the named insured or his spouse shall

be an insured for the operation of any private pas-

senger automobile operated in the business of the

employer except with respect to any automobile

owned in full or in part by such employer or reg-

istered in his name or hired by him as part of a

frequent use of hired automobiles.

Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured, excepting contractors' equipment,

and excepting vehicles or devices usually operated

on or by means of rails or tracks

;

Contractors' Equipment means concrete mixers

(not "mix-in-transit" type), crawler-type tractors,

farm machinery, ditch or trench diggers, power

shovels, graders, scrapers, rollers, well drilling ma-

chinery, asphalt spreaders, and mixing and finish-

ing equipment for highway work, pile drivers and

dredges, not being towed or carried by any power

driven vehicle other than the types enumerated in

this definition;
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Owned Automobile means an automobile owned

in full or in part by or registered in the name of the

named insured or his or her spouse residing in the

same household

;

Non-Owned Automobile means any other automo-

bile;

Hired Automobile means a non-owned automobile

used under contract with the named insured pro-

vided such automobile is not owned in full or in part

by or registered in the name of an executive officer

if the named insured is a corporation, or an em-

ployee or agent of the named insured who is granted

an operating allowance of any sort for the use of

such automobile;

Products means the exposure arising out of (a)

any warranty of, the handling or use of, or the

existence of any condition in, goods, products, or

containers manufactured, sold, handled or dis-

tributed by the insured when the accident occurs

after the insured has relinquished possession of such

goods, products, or containers to others and away

from premises owned by, rented to, or controlled

by the insured (excepting loading or unloading of

automobiles owned, maintained or used by the in-

sured)
;

(b) operations when the accident occurs

after such operations have been completed or

abandoned at the place of occurrence of the accident

and away from premises owned by, rented to, or

controlled by the insured (excepting accidents

caused by or arising out of pick-up and delivery

operations, the loading or unloading of automobiles

owned, maintained or used by the insured, the
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existence of tools, the existence of uninstalled equip-

ment, or the existence of abandoned or unused ma-

terial) ; the erroneous delivery of one commodity

for another, including, by way of illustration, but

without limitation, the delivery of gasoline for oil

or oil for gasoline, or the delivery of gasoline or oil

into the wrong tank or container, is not a '^pick-up

or delivery operation"; (c) the use of, or the exist-

ence of any condition in, premises conveyed or

transferred to others by the insured when the ac-

cident occurs after the insured has relinquished

possession thereof to others

;

All Other Exposures means exposures not defined

in lines 43 to 64, inclusive.

Other Insurance—If at the time of an accident

there is any other insurance available to the insured

(in this or any other carrier) there shall be no in-

surance afforded hereunder as respects such acci-

dent except that if the applicable limit of liability

of this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall afford excess insurance

over and above such other insurance in an amount

sufficient to afford the insured a combined limit of

liability equal to the applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation,

maintenance or use of any non-owned automobile

other than a hired automobile, the applicable in-

surance afforded by this policy shall be excess over

and above such other available insurance. Insurance

under this policy shall not be construed to be con-
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current or contributing with any other insurance

which is available to the insured.

Gross Liability—The inclusion of more than one

corporation, person, organization, firm or entity as

insured under this policy shall not in any way affect

the rights of any such corporation, person, organi-

zation, firm or entity either as respects any claim,

demand, suit or judgment made or brought by or

in favor of any other insured, or by or in favor

of any employee of such other insured. This policy

shall protect each corporation, person, organization,

firm or entity in the same manner as though a

separate policy had been issued to each ; but nothing

herein shall operate to increase the company's lia-

bility as set forth elsewhere in this policy beyond

the amount or amounts for which the company

would have been liable if only one person or interest

had been named as insured.

Parity of Rights—The limits of liability pro-

vided by this policy shall be applied for the benefit

of those entitled to protection hereunder in the fol-

lowing order: (a) the named insured, (b) the named

additional insureds, if any, (c) partners, executive

officers, directors and stockholders, (d) others en-

titled to benefits hereunder.

Notice of Accident, Claim or Suit—When an ac-

cident occurs written notice shall be given by or on

behalf of the insured to the company or any of its

authorized agents as soon as practicable. Such notice

shall contain particulars sufficient to identify the

insured and also reasonably obtainable information

respecting the time, place and circumstances of the



vs. U. S. Fidelity <£• Guaranty Co., et at. 8J

accident, the names and addresses of the injured

and of available witnesses, and information respect-

ing applicable insurance available to the insured at

the time of the accident. If claim is made or suit

is brought against the insured, the insured shall

immediately forward to the company every demand,

notice, summons or other process received by him

or his representative.

Assistance and Cooperation of Insured—The in-

sured shall cooperate with the company, and, upon

the company's request, shall submit to examination

under oath by any person named by the company

and subscribe the same; shall attend hearings and

trials and shall assist in effecting settlements, secur-

ing and giving evidence, obtaining the attendance

of witnesses, and in the conduct of suits. The in-

sured shall not, except at his own cost, voluntarily

make any payment, assume any obligation, or incur

any expense other than for such immediate medical

and surgical relief to others as shall be imperative

at the time of the accident.

Limits of Liability. Bodily Injuries—The limit of

bodily injury liability stated in the declarations as:

(1) applicable to ''each person" is the limit of the

company's liability for all damages arising out of

bodily injury, sickness or disease, including care,

loss of services, and death at any time resulting

therefrom, sustained by one person in any one ac-

cident or occurrence, (2) applicable to "each occur-

rence" or "each accident" is, subject to the above

provisions respecting each person, the total limit

of the company's liability for all damages arising
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out of bodily injury, sickness or disease, including

care, loss of services, and death at any time result-

ing therefrom, sustained by two or more persons in

any one accident or occurrence, (3) ''aggregate"

is the total limit of the company's liability for the

coverage and exposure for which said limit is stated,

on account of all accidents which occur during one

twelve month period from the inception or anni-

versary date within the policy period.

Property Damage—The limit of property damage

liability stated in the declarations as: (1) applicable

to "each occurrence" or "each accident" is the

limit of the company's liability for all damages be-

cause of injury to or destruction of property, in-

cluding the loss of use thereof, arising out of any

one accident or occurrence, (2) "aggregate opera-

tions" is the total limit of the company's liability

for all damages arising out of injury to or destruc-

tion of property, including the loss of use thereof,

caused by premises or operations rated upon a re-

muneration premium basis, (3) "aggregate protec-

tive" is the total limit of the company's liability for

all damages arising out of injury to or destruction

of property, including the loss of use thereof,

caused by operations performed for the insured by

independent contractors, (4) "aggregate contrac-

tual" is the total limit of the company's liability for

all damages arising out of injury to or destruction

of property, including the loss of use thereof, on

account of all accidents which occur during the

actual execution of and during the prosecution of

work in connection with any one contract or agree-
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ment such as described in section (2) of agree-

ment 1.

For the purpose of application of limits of lia-

bility for Products, subdivision (a), lines 54, 55, 56,

if merchandise or products from one prepared or

acquired lot shall, after the sale or distribution,

produce injury to, sickness, disease, or death of

more than one person, or injury to or destruction

of property of more than one person, such injuries

to all persons proceeding from that common cause

shall be considered as constituting one accident.

Premium charged at inception of this policy is

based upon insurance exposures arising from the

insured's existing operations; because of possible

change in, extension or curtailment of said opera-

tions during the policy period the premium must

be provisional only. Actual premium shall be com-

puted by applying the company's rates, where ap-

plicable, for the period of exposure, to such of the

following as may be the basis of premium computa-

tion in accordance with the company's rules and

rates applicable to the insurance afforded by the

policy: (1) total remuneration earned by employees

of insured, subject to a maximum of $100 per week

and a minimum of $30 per week for each executive

officer, and to a fixed remuneration of $2000 per

annum for each proprietor or partner; (2) each

100 square feet of floor area, each lineal foot of

street frontage; (3) each elevator, escalator; (4)

gross amount of money, including taxes, charged for

all goods and products sold or distributed by in-

sured; (5) each written contract or agreement as-
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suming or retaining liability
; (6) total cost of work

performed for insured by independent contract (in-

cluding cost of labor and material used in the exe-

cution of such work)
; (7) each licensed owned

automobile; (8) number of insured's employees; (9)

amount expended or received for the hiring or leas-

ing of automobiles; (10) such other rating plans

as may apply to the exposures covered by this

policy.

Upon termination of this policy or at the end of

each annual period, or as agreed upon, earned pre-

mium for this policy shall be computed as provided

for herein. Premium for this policy shall be modi-

fied as respects exposures covered by other insur-

ance carried by the insured and in effect during

this policy period, provided the insured shall dis-

close to the company complete information respect-

ing such other insurance within the policy period,

upon termination of this policy or within one year

thereafter.

In the event the information developed by audit

or statement discloses that actual earned premium

based upon actual exposures existing or arising dur-

ing said period, is in excess of the provisional de-

posit premium charged for said period, the insured

shall immediately pay to the company the additional

premium for such excess; if less, the company shall

refund the excess of premium paid over and above

the sum of the applicable minimmn premiums.

Rates and premiums used by the company shall be

those in force and applicable to the exposure at the

time it arises. Detail of premium make-up not ap-
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pearing in the policy shall be available at all times

to the insured upon his request to his agent or the

company.

Action Against Company—No action shall lie

against the company unless, as a condition precedent

thereto, the insured shall have fully complied with

all the terms of this policy, nor until the amount of

the insured's obligation to pay shall have been

finally determined either by judgment against the

insured after actual trial or by written agreement

of the insured, the claimant and the company. Said

judgment shall not be deemed final, if an appeal be

prosecuted therefrom, until the suit shall have been

finally determined on appeal. Any person or organi-

zation or the legal representative thereof who has

secured such judgment or written agreement shall

thereafter be entitled to recover under this policy

to the extent of the insurance afforded by this

policy. Nothing contained in this policy shall give

any person or organization any right to join the

company as a co-defendant in any action against

the insured to determine the insured's liability.

Bankruptcy or insolvency of the insured or of the

insured's estate shall not relieve the company of

any of its obligations hereunder. If any person or

his legal representative shall obtain final judgment

against the insured because of any such injuries,

and execution thereon is returned unsatisfied by

reason of bankruptcy, insolvency or any other cause,

or if such judgment is not satisfied within thirty

days after it is rendered then such person or his

legal representative may proceed against the com-

k
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pany to recover the amount of such judgment,

either at law or in equity, but not exceeding the

limit of this policy applicable thereto.

Subrogation—In the event of any pajrment under

this policy, the company shall be subrogated to all

the insured's rights of recovery therefor against

any person or organization and the insured shall

execute and deliver instruments and papers and do

whatever else is necessary to secure such rights. The

insured shall do nothing after loss to prejudice

such rights.

Changes—Notice to any agent or knowledge pos-

sessed by any agent or by any other person shall

not effect a waiver or a change in any part of this

policy or estop the company from asserting any

right under the terms of this policy; nor shall the

terms of this policy be waived or changed except

by endorsement issued to form a part of this policy,

signed by an executive officer of the company.

Assignment—Assignment of interest under this

policy shall not bind the company until its consent

is endorsed hereon; if, however, the named insured

shall die or be adjudged bankrupt or insolvent

within the policy period, this policy, unless can-

celed, shall, if written notice be given to the com-

pany within sixty days after the date of such death

or adjudication, cover (1) the named insured's legal

representative as the named insured, and (2) sub-

ject otherwise to the provisions of part (4), lines

29 to 39, inclusive, any person having proper

temporary custody of any owned automobile or

hired automobile, as an insured, until the appoint-
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ment and qualification of such legal representative

but in no event for a period of more than sixty

days after the date of such death or adjudication.

Cancellation—This policy may be canceled by the

named insured by surrender thereof or by mailing

to the company written notice stating when there-

after such cancellation shall be effective. This policy

may be canceled by the company by mailing to the

named insured at the post office address shown in

this policy written notice stating when not less than

five days thereafter such cancellation shall be effec-

tive. The mailing of notice as aforesaid shall be

sufficient proof of notice and the effective date and

hour of cancellation stated in the notice shall be-

come the end of the policy period. Delivery of such

written notice either by the named insured or by

the company shall be equivalent to mailing. If the

named insured cancels, earned premiums shall be

computed in accordance with the customary short

rate table and procedure. If the company cancels

earned premiums shall be computed pro rata. Pre-

mium adjustment may be made at the time cancella-

tion is effective. Premium for this policy being sub-

ject to determination upon audit the return due the

insured, or any additional due the company, shall

be adjusted upon computation thereof. The com-

pany's check or the check of its representative

mailed or delivered as aforesaid shall be a sufficient

tender of any refund of premium due to the named

insured.

Inspection, Audit—The company shall be per-

mitted to inspect the insured premises, machinery,
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appliances, automobiles and other equipment and

to examine the insured's books and records pertain-

ing to this insurance at any reasonable time within

the policy period or within one year after final

termination of the policy. The insured agrees to

maintain adequate records from which the company

may ascertain the information necessary for pre-

mium computation for this policy.

Statutory Provisions—Terms of this policy which

are in conflict with the statutes in the state wherein

this policy is issued are amended to conform to

such statutes.

Financial Responsibility Laws—Such insurance

as is afforded by this policy for bodily injury lia-

bility or property damage liability shall comply

with the provisions of the motor vehicle financial

responsibility law of any state or province which

shall be applicable with respect to any such liability

arising out of the ownership, maintenance or use

of an insured automobile during the policy period,

to the extent of the coverage and limits of liability

stated in this policy.

Declarations—By acceptance of this policy the

named insured agrees that the statements in the decla-

rations are his agreements and representations, that

this policy is issued in reliance upon the truth of

such representations and that this policy embodies

all agreements existing between himself and the

company or any of its agents relating to this in-

surance.

In Witness Whereof, The Canadian Indemnity

Company has caused this policy to be signed by its
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President and Managing Director; but the same

shall not be binding upon the company unless

countersigned by its authorized agent.

/s/ C. S. RILEY,
President and Managing

Director.

Standard Form of Endorsement Prescribed by the

Public Utilities Commission of the State of

California

To Be Attached to and Made a Part of All Policies

Insuring Motor Vehicles Subject to Regulation

by the Public Utilities Commission of the State

of California

(Form T & S 391)

(Supersedes all endorsements heretofore

required by said Commission)

The policy to which this endorsement is attached

is an Automobile Bodily Injury Liability and Prop-

erty Damage Liability policy, and is hereby

amended to assure compliance by the insured, as

a motor carrier of property, with appropriate pro-

visions of law (Highway Carriers' Act, Statutes

1935, Chapter 223, as amended; City Carriers' Act,

Statutes 1935, Chapter 312, as amended ; and Public

Utilities Act, Statutes 1915, Chapter 91, as

amended) ; and with the pertinent rules, orders, and

regulations of the Public Utilities Commission of

the State of California.

In consideration of the premium provided for in
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the policy of which this endorsement is made a part

the Company agrees that within the classes of cov-

erage provided by the policy it will pay any final

judgment rendered against the insured for bodily

injuries to or death of any person or persons other

than the named insured, or damage to or destruction

of property, or both, arising out of the ownership,

maintenance or use of any vehicle operated under

authority of the aforesaid statutes, although such

vehicle may not be specifically described in the

policy; that the judgment creditor may maintain

an action in any court of competent jurisdiction to

compel such payment ; that the right of any person,

firm or corporation to recover under the policy shall

not be affected by any act, omission, or misrep-

resentation of the insured or his employees with

regard to any warranty, condition, declaration, or

provision of the policy; and that the policy shall

remain in full force and effect notwithstanding such

act, omission or misrepresentation or the violation

of any warranty, condition, declaration or provi-

sion of the policy by the insured or his employees

;

Provided, However, that this endorsement shall not

be construed to impose any obligation on the Com-

pany for which it would not be liable independently

hereof with respect to (1) bodily injuries to or

death of employees of the named insured arising

out of or in the course of their employment, (2)

bodily injuries to or death of any person occurring

while such person is riding in or upon or entering

or alighting from any vehicle covered by the policy,

(3) loss of or damage to property owned by, rented
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to, in charge of, or transported by the insured, or

(4) any loss arising out of any operations of the

insured except operations authorized or for which

authorization is required under the aforesaid

statutes. The insured agrees to reimburse the Com-

pany for any payment made by the Company on

account of any accident, claim, or suit involving a

breach of the terms of the policy, and for any pay-

ment that the Company would not have been obli-

gated to make under the provisions of the policy,

except for the agreement contained in this endorse-

ment.

The Company further agrees that such insurance

as is afforded by the policy and this endorsement

against liability for injuries to or death of persons

and damage to or destruction of property shall not

be cancelled, rescinded, or suspended, nor shall the

cancellation, rescission, or suspension of the policy

or of this endorsement take effect, nor shall the

policy or this endorsement become void for any

reason whatsoever, except by the expiration of the

term for which it is written, imtil the Company
shall have first given ten days' notice in writing to

the Public Utilities Commission of the State of

California at its office, San Francisco, California.

Said ten days' notice shall commence from the date

the notice is received at said office of said Com-

mission.

The Company further agrees that if the policy

shall be cancelled or suspended or otherwise ter-

minated, and shall thereafter be reinstated, notice

in writing of such reinstatement shall immediatelv
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be given by the Company to said Commission at its

said office.

The Company further agrees that this endorse-

ment shall prevail over any conflicting provision in

the policy or in any other endorsement now or here-

after attached thereto or made a part thereof ; Pro-

vided, However, that this endorsement shall be of no

effect with respect to any liability in excess of

$5,000 for bodily injuries to or death of any one

person and $10,000 for bodily injuries to or death

of two or more persons in any one accident, and

$5,000 for damage to or destruction of property of

one or more than one claimant in any one accident.

Nothing in this endorsement shall be construed to

limit or restrict any coverage otherwise provided

by the policy of which this endorsement is made

a part.

When countersigned by an authorized representa-

tive of the Company this endorsement becomes a

part of Policy No. 3CPL1601 issued by The Ca-

nadian Indemnity Company (herein called Com-

pany) of Winnipeg, Canada, to Thomas Rigging

Company, effective November 15, 1947, 12:01 a.m.,

standard time, at the address of the insured as

stated in said policy.

Countersigned at San Francisco this 6th day of

November, 1947.

By /s/ C. J. BENTON,
Authorized Company

Representative.

Form 120
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End No. 2

Insured: Thomas Rigging Co.

Additional premium of $ Included.

Return.

In consideration of the rate of premium charged,

it is understood and agreed that such insurance as

is afforded by this policy under coverage '

'B " Auto-

mobile Property Damage Liability shall apply sub-

ject to the following provisions

:

1. The insurance applies to any air compressor,

asphalt or tar spreader, concrete mixer, crane, ditch

or trench digger, sand blasting or building surface

cleaning machinery, steam or gas shovel, tree or other

spraying equipment, vacuum cleaner, welder, well

driller or road maintenance machinery, incapable of

moving under its own power, while towed by any

automobile covered by like insurance in the company.

2. The insurance does not apply to any accident

arising out of the operation of any air compressor,

concrete mixer, crane, derrick, ditch or trench dig-

ger, sand blasting or building surface cleaning ma-

chinery, steam or gas shovel, tree or other spraying

equipment, vacuum cleaner, welder or well driller

unless such operation is solely for the purpose- of

locomotion.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.
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This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL1601.

Countersigned November 6, 1947, San Francisco.

Calif.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-27 UP

Insured: Thomas Rigging Company.

End No. 3

Additional premium of $ nil.

Return

In consideration of the premium at which this

policy is written, it is understood and agreed that

the insurance under coverage ''B," automobile

property damage liability is amended to provide

:

That in the event of the insured's liability for in-

jury to or destruction of property, as defined in

the policy, $20.00 shall be deducted from the total

amount of each claim when determined, and the

company shall be liable only in excess of that

amount, subject however, to the limits of liability

stated in the policy and to all other terms and con-

ditions of the policy except as specifically amended

herein.

All accidents, irrespective of the amount of dam-
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age, shall be immediately reported as required by

the policy. The company shall have the right to

investigate such accidents and settle any resulting

claim or suit. The insured agrees, if the company

settles any such claim or suit, to reimburse the

company for such deductible amount if and when
such claim is paid by the company.

The conditions of this endorsement shall not

apply to private passenger automobiles registered

in the name of the persons other than Thomas

Rigging Company.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions,

or statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12:01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP

I
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End No. 4

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

Cancellation Agreement

It is understood and agreed that in the event of

the cancellation of this policy either by the Com-

pany or the named insured, a ten-day notice in

writing shall be given to the Pacific Telephone and

Telegraph Company, 1400 53rd Street, Emeryville,

California.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions,

or statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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End No. 5

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

It is hereby agreed that this policy does not cover

claims arising out of the operation of the following

equipment

:

1931 Fageol Truck, Motor #506618.

The above equipment has been taken out of serv-

ice and is being dismantled for parts.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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End No. 6

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

(1) It is understood and agreed that Bernice

and Chas. Steele are added to this policy as an addi-

tional insured, but only insofar as the ownership

and operation of the following car is concerned:

1937 Packard Sedan, Motor #396875A.

(2) It is also understood and agreed that

Thomas B. Coull is added as an additional insured,

but only insofar as the ownership and operation

of the following car is concerned:

1935 Ford Coach, Motor #40-6049-2.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12:01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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(Certified Copy) End No. 7

Insured : Thomas Rigging Company.

Additional premium of $49.20 Addit.
-Return

(1) Automobile added:

1946 Mercury Station Wagon
ME 99A938746

PL 29.57

PD 14.72

MED 4.91

49.20

(2) Insofar as the ownership and operation of

the above-described automobile is concerned, Paul

R. Dalzell and Betty Ann Dalzell, whose address is

652-51st Street, Oakland, California, are hereby

recognized as additional insureds under this policy.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 22,

1948, 12 :01 a.m. standard time.

Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.
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Countersigned December 13, 1948.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. 8

Insured: Thomas Rigging Company.

Additional premium of $66.38 Addit.

Automobile Added:

1948 GMC Pickup % Ton

ME B 228207628

PL 43.80

PD 22.58

Total 66.38

Nothing herein contained shall be held to alter,

vary or v^aive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective January 2,

1949, 12:01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.

Countersigned December 29, 1948.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. 9

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

This policy shall not be cancelled, suspended or

terminated until ten (10) days after receipt by the

Pacific Telephone and Telegraph Company of writ-

ten notice thereof, such notice to be given by regis-

tered mail marked for the attention of E. J. Knight,

supervising transportation foreman, 1400 53rd

Street, Emeryville, California, and such receipt to

be evidenced by return receipt for registered letter.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective February 24,

1949, 12 :01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company,

Countersigned March 9, 1949.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. Id

Insured : Thomas Rigging Company.

Additional premium of $ nil.

Return

This policy shall not be cancelled, suspended or

terminated without ten (10) days prior notice to

Research Corporation, Bound Brook, New Jersey.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective April 15, 1949,

12 :01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.

Countersigned April 18, 1949.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

[Endorsed] : Filed May 21, 1949.

[Title of District Court and Cause.]

ANSWER OF DEFENDANT HEADRICK &
BROWN CO., A COPARTNERSHIP, TO
PETITION FOR DECLARATORY JUDG-
MENT

Comes Now defendant Headrick & Brown Co., a

copartnership, and answers plaintiff's petition for

declaratory judgment as follows:

I.

Admits the averments of plaintiff in its "Petition

for Declaratory Judgment" as the same is amended

by "Amendment to Petition for Declaratory Judg-

ment." In making such admission defendant does

not admit that the liability of the plaintiff to de-

fendant is other than as stated in the policy of
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insurance issued by plaintiff to defendant, or that

the liability of defendant Canadian Indemnity

Company to this defendant is other than as stated

in the policy of insurance issued by defendant

Canadian Indemnity Company. This defendant

alleges that each of said policies of insurance pro-

tects this defendant against the judgment which is

mentioned in plaintiff's complaint. This defendant

does not know, as between said insurance companies

themselves and their respective policies, both of

which protect this defendant, where any primary

liability may exist as between said respective in-

surers. Accordingly, all admissions have been made

by this defendant upon the reservation and allega-

tion that this defendant is fully protected by each

of said policies against the said judgment under the

terms and conditions of each of said policies.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court shall make and

enter its decree establishing the rights of this de-

fendant as regards the policies of insurance issued

by plaintiff United States Fidelity & Guaranty

Company and the defendant Canadian Indemnity

Company, and for such other order as may be meet

and equitable in the premises.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick & Brown Co.,

a Copartnership.
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COUNTERCLAIM BY DEFENDANT HEAD-
RICK & BROWN CO., A COPARTNER-
SHIP, AGAINST PLAINTIFF UNITED
STATES FIDELITY & GUARANTY COM-
PANY, A CORPORATION

As grounds for such counterclaim it is alleged

:

I.

Defendant Headrick & Brown Co., incorporates

herein by reference plaintiff's ''Petition for De-

claratory Judgment" and the amendment thereto

and all exhibits which are a part of either such

petition or amendment, together with defendant's

answer to the same; said petition and amendment

as answered by this defendant being the material

which is incorporated herein.

II.

By reason of the judgment in the action of

"Walter M. Church, Plaintiff, vs. Osborn Engi-

neering Co., et al.. Defendants," and by reason of

such action, and by reason of the accident out of

which said action arises, defendant Headrick &
Brown Co., have asserted and do now assert a claim

against the plaintiff under the policy of insurance

issued by plaintiff to defendant Headrick & Brown

Co., namely that when and if such judgment be-

comes final against this defendant, or any other

judgment arising out of said state court action,

that the plaintiff pay and discharge said judgment

and interest thereon, and all costs in connection

with any appeal from any such judgment against
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this defendant, and all expenses of litigation which

have accrued or may accrue in connection with

such state court action.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court by its decree estab-

lish that plaintiff is required by the terms of its

policy of insurance to fully protect defendant Head-

rick & Brown Co., against the existing judgment

in this counterclaim referred to, or any other

judgment against Headrick & Brown Co., arising

out of said state court action, and all costs and

interest on any such judgment and all costs of

appeal and all expenses incident to any litigation by

reason of the accident out of which said state court

action arises, in accordance with said policy of

insurance issued by plaintiff in favor of defendant

Headrick & Brown Co.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick-Brown Co., a

Copartnership.
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CROSS-CLAIM BY DEFENDANT HEADRICK
& BROWN CO., A COPARTNERSHIP,
AGAINST DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION

As grounds for such cross-claim it is alleged:

I.

Defendant Headrick & Brown Co., incorporates

herein by reference plaintiff's "Petition for De-

claratory Judgment" and the amendment thereto

and all exhibits which are a part of either such

petition or amendment, together with defendant's

answer to the same; said petition and amendment

as answered by this defendant being the material

which is incorporated herein.

XL
By reason of the judgment in the action of

"Walter M. Church, Plaintiff, vs. Osborn Engi-

neering Co., et al., Defendants," and by reason of

such action, and by reason of the accident out of

which said action arises, defendant Headrick &
Brown Co., have asserted and do now assert a claim

against defendant Canadian Indemnity Company

under the policy of insurance issued by said de-

fendant Canadian Indemnity Company, namely,

that when and if such judgment becomes final

against defendant Headrick & Brown Co., or any

other judgment arising out of said state court

action, that the defendant Canadian Indemnity

Company pay and discharge said judgment and in-

terest thereon, and all costs in connection with any
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appeal from any such judgment against this de-

fendant, and all expenses of litigation which have

accrued or may accrue in connection with such state

court action.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court by its decree estab-

lish that defendant Canadian Indemnity Company
is required by the terms of its policy of insurance

to fully protect defendant Headrick & Brown Co.,

against the existing judgment in this cross-claim

referred to, or any other judgment against Head-

rick & Brown Co., arising out of said state court

action, and all costs and interest on any such judg-

ment and all costs of appeal and all expenses inci-

dent to any litigation by reason of the accident out

of which said state court action arises, in accord-

ance with said policy of insurance issued by defend-

ant Canadian Indemnity Company.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick-Brown Co., a

Copartnership.

Receipt of copy acknowledged.

[Endorsed] : Filed June 21, 1949.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANTS CANADIAN IN-

DEMNITY COMPANY, A CORPORATION,
AND THOMAS RIGGING COMPANY, A
CORPORATION

Come now the defendants Canadian Indemnity

Company, a corporation, and Thomas Rigging Com-

pany, a corporation, and answer the petition for

declaratory judgment and the amendment thereto

on file herein as follows

:

I.

Answering paragraph I, these defendants deny

generally and specifically each and every allegation

in said paragraph.

II.

These defendants allege that they are without

knowledge or information sufficient to form a belief

as to the facts alleged in paragraphs II, III, V, VI
and VIII, and therefore deny all the allegations

of said paragraphs.

III.

Answering paragraph IX, these defendants deny

generally and specifically each and every allegation

in said paragraph.

IV.

These defendants allege that they are without

knowledge or information sufficient to form a belief

as to the facts alleged in paragraphs XI, XII and

XlII, and therefore deny all of the allegations

of said paragraphs.
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V.

These defendants deny generally and specifically

each and every allegation in paragraph XIV.

VI.

Answering paragraph XV, these defendants

admit that prior to the 1st day of April, 1948, the

defendant Canadian Indemnity Company, a cor-

poration, had issued a certain liability policy known

as Comprehensive Bodily Injury and Property

Damage Liability Policy bearing No. 3CPL1601

(a copy of said policy being attached to plainti:ff's

amended petition and marked Exhibit ''C"), and

other than this admission deny generally and spe-

cifically each and every other allegation in said

paragraph.

VII.

Answering paragraph XVI, these defendants

admit that Walter M. Church, defendant, was not

in the employment of defendant Thomas Rigging

Company, a corporation, but other than this ad-

mission allege that they are without knowledge or

information sufficient to form a belief as to the

other facts in paragraph XVI, and therefore deny

said other allegations of said paragraph.

VIII.

These defendants deny generally and specifically

each and every allegation in paragraphs XVII,

XVIII and XIX.
IX.

Answering paragraph XX, these defendants

admit that on December 23, 1948, defendant Cana-
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1

dian Indemnity Company received a letter from

Tinning & DeLap, attorneys at law, Richmond,

California, stating that they represented Headrick

& Brown Co., and advising that their client, Head-

rick & Brown Co., admits that Canadian Indemnity

Company assumed the defense and payment of any

judgment in this action ; that in answer thereto the

defendant Canadian Indemnity Company by letter

dated January 3, 1949, to the aforesaid attorneys

declined to defend their client or take any steps

whatsoever on behalf of their client in connection

with the action.

Further answering said paragraph, these defend-

ants deny generally and specifically that Thomas

Goff has complied with any or all requirements of

said Canadian Indemnity Company's policy.

These defendants other than as above deny gen-

erally and specifically all the other allegations con-

tained in said paragraph XX.

X.

Answering paragraph XXI, these defendants

deny generally and specifically the allegation in

said paragraph as follows: "all pursuant to the

terms of the said alleged policy."

XI.

These defendants deny generally and specifically

each and every allegation contained in paragraph

XXII.
XII.

Answering paragraph XXIV, these defendants

admit the following allegation contained in said
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paragraph, as follows: ''That Headrick & Browii

Co., has made demand in writing upon the Cana-

dian Indemnity Company, defendant, to pay said

judgment for and on behalf of said Headrick &
Brown Co., and thereby to relieve said Headrick

& Brown Co., and the plaintiff herein from their

liability for the payment of said judgment and the

said Canadian Indemnity Company has refused.''

Further answering said paragraph, these defend-

ants deny generally and specifically each and every

allegation in said paragraph contained.

XIII.

Answering paragraphs XXV, XXVI and

XXVII, these defendants deny generally and spe-

cifically each and every allegation contained in said

paragraph.

For a second, separate and distinct defense, these

defendants allege as follows:

I.

That plaintiff's petition and amendment thereto

fail to state a cause of action or any grounds for

relief against these defendants, or either of them.

For a third, separate and distinct defense, these

defendants allege as follows:

I.

That in an action in the Superior Court of the

State of California, in and for the County of

Contra Costa, being action No. 11777, entitled

Walter M. Church v. Thomas Rigging Company, a

corporation, and Alfred Dalzell, et al., on or about

the 31st day of January, 1949, by judgment of the
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aforesaid court the nonliability of these defendants

on the issues advanced by said petition and amend-

ment thereto was fully heard, settled and deter-

mined by judgment of the aforesaid court.

Wherefore, these defendants pray that the afore-

said petition and amendment thereto against these

defendants be dismissed with costs.

/s/ EMMETT R. BURNS,
Attorney for Defendants Canadian Indemnity Com-

pany and Thomas Rigging Company.

[Endorsed]: Filed September 30, 1949.

[Title of District Court and Cause.]

ANSWER OF DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION,
TO CROSS-CLAIM OF HEADRICK &
BROWN CO., A CO-PARTNERSHIP,
AGAINST DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION

Comes now the defendant Canadian Indemnity

Company, a corporation, and answers the cross-

claim of Headrick & Brown Co., a copartnership,

as follows:

I.

That said cross-claim fails to state a cause of

action or any grounds for relief against this de-

fendant.

II.

Answering paragraph I, this defendant incorpo-

rates herein by reference its answer to the petition

for declaratory judgment and the amendment
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thereto and all exhibits which are a part of either

such petition or amendment; said petition and

amendment as answered by this defendant being

the material which is incorporated herein.

III.

Denies generally and specifically each and every

allegation contained in paragraph II of said cross-

claim.

For a second, separate and distinct defense, this

defendant alleges as follows:

I.

That in an action in the Superior Court of the

State of California, in and for the County of Contra

Costa, being action No. R777, entitled Walter M.

Church vs. Thomas Rigging Company, a corpora-

tion, and Alfred Dalzell, et al., on or about the 31st

day of January, 1949, by judgment of the aforesaid

court the issues advanced by the cross-claim herein

were settled and determined by the aforesaid judg-

ment.

Wherefore, this defendant prays that the afore-

said cross-claim filed against this defendant be

dismissed with costs to said defendant Canadian

Indemnity Company, a corporation.

/s/ EMMETT R. BURNS,
Attorney for Defendant Canadian Indemnity Com-

pany.

[Endorsed] : Filed September 30, 1949.
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[Title of District Court and Cause.]

AMENDMENT TO PETITION FOR DECLARA-
TORY JUDGMENT, TO CONFORM TO
THE EVIDENCE

Plaintiff, upon leave of court heretofore granted,

hereby amends its Petition for a declaratory judg-

ment to conform to the evidence, and alleges as

follows

:

Adds a new paragraph, designated as XXVIII,
to the original Petition on file herein as follows

:

XXVIII.
The judgment together with interest and costs in

favor of Walter M. Church in the action described

in paragraph XXI of the original Petition herein

became final on or about February 27, 1951, as to

both Thomas Coff and Headrick & Brown. De-

fendant, The Canadian Indemnity Company, re-

fused to pay any part of it. On April 20, 1951,

plaintiff herein paid the same to Walter M. Church

in the amount of $56,576.48, said sum being com-

posed of the following items: Judgment (including

costs in trial court) $48,794.27; interest thereon at

legal rate from date of judgment to date of pay-

ment $7,591.87; costs on appeal in California Dis-

trict Court of Appeal $188.02; interest thereon

$2.32.

Wherefore, plaintiff prays judgment as follows;

1. Incorporates herein by reference the prayer

in its original Petition herein;
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2. That plaintiff have judgment against defend-

ant, The Canadian Indemnity Company, in the sum
of $7,879.31 as and for reasonable costs, expenses

and attorneys' fees expended by plaintiff in con-

nection with the trial and appeal in the California

state courts of the action described in paragraph

XXI of the original Petition herein;

3. That plaintiff have judgment against The

Canadian Indemnity Company in the sum of $56,-

576.48, being the amount paid by plaintiff to Walter

M. Church in satisfaction of the judgment, interest

and costs in the action described in paragraph XXI
of the original Petition herein.

Dated; November 13, 1951.

KNIGHT, BOLAND &
RIORDAN,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

[Endorsed] : Filed November 13, 1951.

[Title of District Court and Cause.]

MEMORANDUM OPINION

Erskine, District Judge.

After careful consideration of the facts and the

applicable law, I have come to the following con-

clusions as to the rights and liabilities of the various

parties concerned:
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1. That Thomas Goff was "using'' the truck of

the Thomas Rigging Company at the time of the

accident, and was, therefore, an "insured" under

the terms of the Canadian Indemnity Company
policy.

2. That there is a valid final judgment entered

against Thomas Goff and that the verdict of the

jury was sufficient to support said judgment en-

tered against him. The Canadian Indemnity Com-

pany as the insurer of Thomas Goff is liable for

the payment of this judgment.

3. That Thomas Goff was not an "insured"

under the terms of the United States Fidelity &
Guaranty Company (hereinafter referred to as

"U. S. F. & G. Co.") policy, and therefore the

"other insurance" clause of the Canadian In-

demnity Company policy is inapplicable insofar as

the judgment against Thomas Goff is concerned.

4. That Headrick & Brown Company, being

legally responsible for the activities of its agent,

Thomas Goff, is, therefore, an "insured" under the

terms of the Canadian Indemnity Company policy.

5. That Headrick & Brown Co., is also an "in-

sured" under the terms of the U. S. F. & G. Co.,

policy and therefore insofar as any liability that

might fall upon Headrick & Brown Co., as a result

of this accident, the obligation of Canadian In-

demnity Company in regard to said liability is sub-

ject to the "other insurance" clause of the Canadian

Indemnity Company policy. Although the U. S. F.

& G. Co., by paying any final judgment against
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Headrick & Brown Co., would become subrogated

to all rights of indemnity of Headrick & Brown Co.,

against its employee, Thomas Goff, and thereby

entitled to recovery against Canadian Indemnity

Company as the insurer of Thomas Goff, such in-

demnity rights cannot be employed to nullify or

circumvent the "other insurance'^ clause of the

Canadian Indemnity Company policy, to which

Headrick & Brown Co., is subject, as an "insured"

under said policy.

6. The claim of the defendants Headrick &
Brown Co., and Thomas Goff for attorneys' fees

alleged to have been incurred by them in the de-

fense of this action and the claim of the U. S. F.

& G. Co., for attorneys' fees and costs incurred by

them in defending Headrick & Brown Co., in the

State Court action and their fees and costs in the

present action are denied. The decision in the case

of Standard Accident Ins. Co. v. Hall, 91 Fed.

Supp. QQ, upon which the claims of Headrick &

Brown Co., and Goff are based is not applicable.

In that case the insured was allowed to recover his

attorneys' fees from the insurer in an action com-

menced by the insurer to have it declared that its

policy did not protect the insured. The Court in

that case considered that the commencement of the

action by the insurer was tantamount to a request

by the insurer that the insured incur reasonable

attorneys' fees to defend the action. The insurer's

liability for such reasonable expenses was provided

for by a provision of the policy similar to one in

the policy issued by the defendant Canadian In-
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demnity Company. See paragraph marked ''Defi-

nitions" lines 25-42. In the case at bar, however,

the defendant Canadian Indemnity Company did

not commence the action but is a defendant therein,

and the fact that the action was commenced cannot

be construed as a request by it to Headrick &
Brown Co., or to Thomas Goff, or to the U. S. F.

& G. Co., to incur any expense at the Canadian

Indemnity Company's request. Furthermore it does

not appear that Goft* has any agreement to pay any

attorneys' fees to Messrs. Tinning & DeLap in this

action, or that Headrick & Brown Co., have any

agreement to pay Messrs. Hadsell, Sweet & Ingalls

any such fee. As far as the U. S. F. & G. Co., is

concerned this is simply a proceding on its part to

recover from the Canadian Indemnity Company
on the ground that the Canadian Indemnity Com-

pany, is the sole insurer of Goff and is primarily

liable for any liability which might rest on Head-

rick & Brown Co. As far as I can see there is no

special agreement of any kind by which the claims

of the U. S. F. & G. Co., or the defendants Head-

rick & Brown Co., and Thomas Goff for reimburse-

ment for attorneys' fees can be brought outside the

general rule that attorneys' fees are not recoverable

in ordinary civil actions.

Each party to pay his own costs of suit.

Dated: February 1st, 1951.

/s/ HERBERT W. ERSKINE,
United States District Judge.

[Endorsed] : Filed February 1, 1951.
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[Title of District Court and Cause.]

OPINION

Murphy, District Judge.

Petitioner brings this action under the provisions

of the Federal Declaratory Judgment Act, §§ 2201

and 2202 of Title 28, U.S.C. for a declaration of the

respective rights, duties and liabilities of the named

parties growing out of a judgment for personal

injuries recovered by defendant Church in a state

action. There is diversity of citizenship and the

sum in issue exceeds Three Thousand Dollars,

($3,000.00).

Facts

The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co.

On April 1, 1948, the said truck delivered a girder

to the |)remises of the Butler Manufacturing Co.,

in Richmond, California, pursuant to a contract

with the owner of the girder to deliver it F.O.B.

that destination. Upon its arrival, Thomas Goff,

an employee of Headrick & Brown, a partnership

performing certain work for Butler Bros., assumed

supervision of the unloading. Slings were placed

around the girder. The rear chain binders were

released by the truck driver. Church, who had ac-

companied the driver (in what capacity does not

appear), was then directed to remove the front

chain binder. While so doing, and while the girder
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was still resting upon the trailer bed, Goff negli-

gently allowed the beam to shift, precipitating

Church to the ground.

Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sus-

tained by Church in the fall. Named as defendants

in the second amended complaint were, inter alia,

*' Butler Manufacturing Co., a corp., * * * Head-

rick & Brown, a copartnership consisting of Bern

Headrick Sr., and Russell Brown, Thomas Go:ff,

* * *." (The defendants in that action who did not

figure in the verdict and judgment are omitted from

this recitation of facts.) The pleadings were drawn,

case tried, and proposed verdicts framed upon the

theory that Thomas Goff, while acting in the scope

of his employment by Headrick & Brown, negli-

gently caused the injury.

The jury brought in a verdict as follows

:

''* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et al. and Butler

Mfg. Co., and assess damages in the sum of

$47,500.00 * * *" (Emphasis added.)

The verdict against Butler Mfg. Co., was later

vacated and set aside.

Judgment was entered in the following terms

:

"That said plaintiff Walter M. Church do

have and recover of and from said defendants

Headrick & Brown, a copartnership consisting

of Bern Headrick, Sr., and Russell Brown, and

Thomas Goff, the sum of Forty-Seven Thou-

sand Five Hundred ($47,500.00) Dollars, to-
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gether with all the said plaintiff's costs and

disbursements incurred herein in this action,

amounting to the sum of $1,294.27."

Motions for judgment notwithstanding the ver-

dict and for new trial were denied. Headrick &
Brown appealed, the judgment was affirmed, and it

has now become final as to each of the defendants.

Execution against Goff was returned unsatisfied.

He is apparently judgment proof. Hence this action

to determine ultimate liability of the respective

insurance carriers.

On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily In-

jury and Property Damage liability policy issued

to Thomas Rigging Company, owners and operators

of the truck. The applicable limit of liability under

it is $100,000.00. It carries an omnibus clause which

extends coverage to anyone using the vehicle with

the permission of the named insured, the Thomas

Rigging Co. The contract defines assured as:

"Any person while using an owned automo-

bile or a hired automobile, and any person or

organization legally responsible for the use

thereof, provided the actual use is with the

permission of the named insured." (Emphasis

added.)

The next succeeding definition is that of "automo-

bile":

"Automobile means a land motor vehicle,

trailer or semi-trailer (and the loading or un-

loading thereof), which is owned, maintained
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or used by or for the insured * * *" (Empha-

sis added.)

There is no definition of ''using" other than that

appearing above.

On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Scheduled liability policy,

insuring the individuals constituting the copartner-

ship of Headrick & Brown. It is not an automobile

policy and does not have an extended insurance or

omnibus clause. It insures Headrick & Brown
against loss which that company shall become ob-

ligated to pay by reason of liability imposed on it

by law. It affords coverage in the amount of $50,-

000.00. There is contained in the contract the usual

subrogation provisions.

Finally, both policies contain "other insurance"

clauses. Canadian Indemnity's is of the type com-

monly referred to as an "excess insurance" clause:

"If at the time of an accident there is any

other insurance available to the insured * * *

there shall be no insurance afforded hereunder

as respects such accident except that if the

applicable limit of liability of this policy is in

excess of the applicable limit provided by the

other insurance available to the insured this

policy shall afford excess insurance over and

above such other insurance * * * to the ap-

plicable limit of liability afforded by this policy

* * * Insurance under this policy shall not be

construed to be concurrent or contributing with
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any other insurance which is available to the

insured." (Emphasis added.)

U. S. F. & Gr.'s policy contains what has been desig-

nated as a ''pro-ration" clause:

"If the Insured has other insurance against

a loss covered by this policy the Company shall

not be liable under this policy for a greater

proportion of such loss than the applicable

limit of liability stated in the declaration

($50,000.00) bears to the total applicable limit

of liability of all valid and collectible insurance

against such loss.

There are two cross-complaints in this action,

one by Thomas Goff against the Canadian In-

demnity Co., in which he sets out that he is an

insured under the subject policy, that he has out-

standing against him a judgment which with inter-

est now exceeds $50,000.00, that he has no assets

to satisfy it, and that Canadian has refused to pay

it. He seeks exoneration and costs of litigation.

The other, that of Walter Church, the injured

man, sets out substantially the same facts and he

therefore asks that he be given a judgment against

Canadian plus costs in this proceeding. Since this

case was submitted U. S. F. & G. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U. S. F. & G. and one against

Canadian, in which they ask that the liability of

the companies be declared and that they be awarded

costs of litigation. U. S. F. & G. also claims that
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Canadian should answer for their costs of defense

and suit.

Issues

Four principal questions are posed by the various

counsel in their briefs:

1. Is the judgment against Thomas Goff valid?

2. Is Goff an insured under the provisions of

Canadian's omnibus clause?

3. Upon whom does ultimate liability fall?

4. Against whom should costs and attorney's

fees be assessed?

Discussion

Validity of the Judgment;

It is the contention of Canadian that the state

court's judgment is invalid as to Goff because *'it

enlarges the verdict. " It is not denied that the only

defendants remaining in the action at the time of

judgment were Headrick & Brown as a copartner-

ship, and Thomas Go:ff, the employee thereof. Nor

is it denied that as to these the pleadings, trial,

instructions and proposed verdicts were framed on

the theory that Goff was the primary tort-feasor and

Headrick & Brown were liable through him on the

basis of respondeat superior. There is no evidence

that plaintiff contended for other than derivative

liability of the employer. There is no claim in this

proceeding that the state court lacked jurisdiction

of the persons or the subject matter. (Pioneer

Land Co. v. Maddux, 109 Cal. 633.)

Judgment is defined by the Code as the "final

determination of the rights of the parties in an
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action or proceeding" (Calif. Code of Civil Pro-

cedure § 577). It is to be entered in accordance

with the verdict. In construing the verdict refer-

ence may be had to the pleadings, the evidence and

the charge of the court (Snodgrass v. Hand, 220

Cal. 448). In the light of the factors adverted to

above, it does not appear that the trial court's

interpretation of the verdict was in error. (Snod-

grass V. Hand, supra; Johnson v. Visher, 96 Cal.

310; Ochoa v. McCush, 213 Cal. 426).

However this may be, authority to enter such a

judgment includes the power to enter an erroneous

one. If the judgment was not in accord with the

verdict, the Code provides certain remedies for its

correction. These were not employed nor has Gof£

ever made objection to the form of the judgment as

entered. As stated in 15 California Jurisprudence

at page 82, ^'Where a court has jurisdiction it has

a right to decide every question arising in the cause,

and whether its decision be correct or otherwise its

judgment until reversed or set aside is binding on

every other court." It will not be disturbed in this

collateral proceeding.

Coverage of Canadian's Policy:

By its omnibus definition of insured, Canadian's

policy explicitly extends coverage to ''Any person

while using an owned automobile or a hired auto-

mobile, and any person or organization legally re-

sponsible for the use thereof, provided the actual

use is with the permission of the named insured."

There is no definition of "using" per se. How-

ever, the policy provides that "automobile" as used
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in the above-quoted clause, means a ''land motor

vehicle, trailer or semi-trailer (and the loading or

unloading thereof,) which is owned maintained or

used by or for the insured."

It is to be noted that the policy refers only to

permissive user, not compensated use, or use by an

employee only, nor does it limit liability to an

instance where the named insured was contractually

obligated to effect the unloading. Permission, of

course, need not be solicited nor oral. At the very

least there was here a lack of objection under cir-

cumstances which not only signified assent, but

expectation.

The sole remaining question is whether this acci-

dent occurred while Goff was ''using," i.e., unload-

ing, the truck, and was casually connected with

such use. Although we have not been referred to

any case precisely on all fours with this one, the

general subject of insurance loading and unloading

clauses is treated in 160 A.L.R. 1259 (see also

Amer. Auto. Ins. Co. v. Amer. Fed. & Cas. Co., 106

ACA 730). From the cases there cited certain gen-

eral rules stand out. Among those rules are the

principles that the terms "loading" and "unload-

ing" are to be taken in their plain and ordinary

sense, and that the policy of insurance is to be con-

strued as a whole.

Even under the narrowest construction of such

a clause, the so-called "coming to rest" doctrine,

unloading comprises the actual removing or lifting

up of the article from the motor vehicle up to the

moment where (a) the goods, or in this case the
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girder, have actually come to rest and (b) every

connection of the motor vehicle with the process i

of unloading has ceased. Neither of these termi-

nating events had yet occurred in our case. The

girder was still partially resting on the truck bed,

and it was while unloosening the chain binders that i

Church was precipitated to the ground as a result

of GofP's negligence.

On the basis of the foregoing, it is clear to this

court that Goff was an insured under the Canadian

policy. It is immaterial to this conclusion that the

Thomas Rigging Co., the named insured, was ab-

solved of liability by the State decision. An omni-

bus clause of the kind here dealt with extends cov-

erage to the permissive user independent of the

insurer's responsibility to the named insured. The

provisions of an insurance policy are strictly con-

strued against the insurer and the named insured's

liability for the user's fault is the test of the in-

surer's responsibility only if the policy so reads

(see Utica Mut. Ins. Co. v. Langevin, 177 A. 549).

As a practical proposition an omnibus clause would

be surplusage if liability of the named assured were

requisite. But more particularly, those provisions

of Canadian's policy which spell out priority of

rights to indemnification would be meaningless if

the named assured 's liability defined the insurer's.

(See Lahti v. Southwestern Auto Ins. Co., 109 Cal.

App. 163, 165; Century Indemnity Co. v. Norbut,

177 A. 248 ; Howe v. Howe, 179 A. 362 ; Hardware

Mut. Casualty Co. v. Milwaukee A. Ins. Co., 282

N. W. 27 ; Drewes v. Milwaukee Auto Ins. Co., 240
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N. W. 881; Kautz v. Zurich Gen. A. & L. Ins. Co.,

212 Cal. 580; Universal Automobile Ins. Co. v.

Benoit, 67 F. (2d) 52; Maryland Casualty Co. v.

Ronan, 37F. (2d) 449).

Goff, the primary tort-feasor, is not the only as-

sured under the omnibus clause. Headrick & Brown,

liable to Church under the doctrine of imputed

negligence, also comes within the policy since the

clause extends to ''any person or organization

legally responsible for the use [of the truck] * * *"

On the other hand Goff is not an insured under the

IT. S. F. & G. policy to Headrick & Brown since it

insured only partnership risks.

Ultimate liability:

We thus are brought to the basic question in this

proceeding : Does ultimate liability fall on Canadian

as a result of a primary-secondary liability theory

or some subrogation-recoupment doctrine ? The case

of United Pacific Ins. Co. v. Ohio Casualty Ins.

Co., 172 F. (2d) 836 (9th C.A. 1949), appears to

answer this question in the affirmative. The hold-

ing in that case, on facts legally equivalent to those

in the instant case, would produce the following

results herein:

1) Canadian is obligated under its contract of

insurance to satisfy any judgment rendered against

Goff or Headrick & Brown.

2) U. S. F. & G. is obligated to provide a de-

fense in the State Court action for Headrick &
Brown and pay any judgment rendered against the

partnership.

3) Canadian and U. S. F. & G. are jointly ob-
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ligated to satisfy any judgment rendered against

Headrick & Brown except insofar as this liability

is modified by their respective "other insurance"

clauses. Headrick & Brown is thus in the position

of being doubly insured (Consolidated Shippers,

Inc., V. Pacific Employers Insur. Co., 45 C.A. 2d

288) and as "excess insurance" provided by Cana-

dian is not "valid and collectible insurance" (Zu-

rich General Accident & Liability Ins. Co. v.

Clamor, 124 F. 2d 717) U. S. F. & C. would be

liable to Church up to the applicable limit of liabil-

ity stated in the declaration ($50,000.00) if Goff

were uninsured. Canadian would have to answer

for the excess, if any, within the limits of its

policy. (See Norris v. Pacific Indemnity Co., 107

A.C.A. 455.)

4) However, as Goff—the ultimately liable tort-

feasor—is insured by Canadian and Canadian

alone, that company is obligated to respond to and

satisfy any judgment rendered against Goff and

is also obligated to reimburse U. S. F. & G. for all

expenditures, reasonably and necessarily made to

or on behalf of Church in satisfaction of the judg-

ment recovered by Church.

The theory behind this decision is that Headrick

& Brown has a clear right of action to recover from

Goff the sums necessarily expended in payment

for his torts, "and in an action for that purpose,

no issue of contribution between joint tort-feasors

would be involved—this because in such an action

the negligence of the employee is not imputable to

the employer * * * [In California] an employer
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against whom a judgment has been rendered for

damages occasioned by the unauthorized negligent

act of an employee may recoup his losses in an

action against the negligent employee." (United

Pacific Ins. Co. v. Ohio Casualty Ins. Co., supra,

citing Johnston v. City of San Fernando, 35 Cal.

App. 2d 244, 246; Myers v. Tranquility Irr. Dist.,

26 Cal. App. 2d 385, 389; see also Popejoy v.

Hannon, 231 P. (2d) 484, 37 A.C. 176; Spruce v.

Wellman, 98 C.A. (2d) 158, 219 P. (2d) 472.) By
reason of its extended coverage Canadian directly

insured Goff and it cannot subrogate against itself.

On the other hand U. S. F. & G., by paying the

judgment becomes subrogated to all the rights of

Church and of Headrick & Brown against the em-

ployee—tort-feasor and against his sole insurer.

Under the rule of the United Pacific case there is

no problem of contribution where the person ulti-

mately liable is insured under but one policy, and

so the ''other insurance" clauses are completely

irrelevant to this decision.

Canadian's technical policy defense, predicated

upon the asserted failure of Goff to give notice, is

ineffective to alter the foregoing. Canadian has

consistently denied that Goff was an insured, and

he was in no position to give notice when he was

ignorant of the coverage. (See Scott v. Inter-

Insurance Exchange, 186 N.E. 176). In addition,

where the Company had actual knowledge and was

not prejudiced by failure of notice, the technical

policy defense fails (Abrams v. American Fidelity

& Casualty Co., 32 Cal. (2d) 233).

Attorneys' Fees:

We are thus brought to the final question in this
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proceeding: Whether, where two applicable policies

each contains a defense agreement, the insurer

which paid the defense costs may recover them

from the other insurer? We think not. The obli-

gations of the two insurers were several and not

joint. Neither can object if it is required to fulfill

the undertaking for which it accepted a premium.

This was also the conclusion reached in Continental

Casualty Co. v. Curtis Pub. Co. (CCA. 3, 1938)

94 F. 2d 710. As for Headrick & Brown's claim,

the record discloses that all payments were in fact

made by U. S. F. & G. Headrick & Brown has not

suffered any out-of-pocket loss in the California

suits and therefore has no right of action against

Canadian. Nor does it appear that Goff has any

agreement to pay any attorneys' fees to Messrs. Tin-

ning & DeLap or that Headrick & Brown has any

such agreement to pay Messrs. Hadsell, Sweet &
Ingalls. Goff, in fact, did not even appear in the

State Court action, and any defense rendered to

him by U. S. F. & G. was merely incidental to its

defense of Headrick & Brown, and for its own

benefit.

"The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. S. 66, upon which the

claims of Headrick & Brown Co. and Goff [for

attorneys' fees in this proceeding] are based is not

applicable. In that case the insured was allowed to

recover his attorneys' fees from the insurer in an

action commenced by the insurer to have it declared

that its policy did not protect the insured. The

Court in that case considered that the commence-
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ment of the action by the insurer was tantamount

to a request by the insurer that the insured incur

reasonable attorneys' fees to defend the action.

The insurer's liability for such reasonable expenses

was provided for by a provision of the policy

similar to one in the policy issued by the defendant

Canadian Indemnity Company * * * In the case

at bar, however, the defendant Canadian did not

commence the action * * * and the fact that the

action was commenced cannot be construed as a

request by it to Headrick & Brown Co., or to

Thomas Goff, or to the U. S. F. & G. Co. to incur

any expense at the Canadian Indemnity Company ^s

request." (Adopted from the Memorandum Opin-

ion of Judge Erskine.)

There does not appear any special agreement of

any kind by which the claims of Goff, Headrick &
Brown, or U. S. F. & G. for reimbursement for

attorneys' fees can be brought outside the general

rule that attorneys' fees are not recoverable in

ordinary civil actions.

Judgment will be entered in favor of United

States Fidelity & Guaranty Co., and against Cana-

dian Indemnity Company in the amount of $56,-

576.48. Each party to pay its own costs.

Findings of fact and conclusions of law will be

entered in accordance with the rule.

Dated: March 18, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

[Endorsed] : Filed March 18, 1952.
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[Title of District Court and Cause.]

AMENDMENT TO OPINION

The opinion of the Court is amended by deleting

the following reference to Headrick & Brown and

to Messrs. Hadsell, Sweet & Ingalls appearing at j

lines 21-23 of page 13: '' (or that Headrick & Brown '

has any such agreement to pay Messrs. Hadsell,

Sweet & Ingalls)."

Dated: May 20, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

[Endorsed] : Filed May 21, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause came on regularly for its second trial

on April 3 and 5, 1951, before the above-entitled

court, Honorable Edward P. Murphy presiding,

sitting without a jury, a jury trial having been

expressly waived by the parties; Messrs. Knight,

Boland & Riordan and Burton L. Walsh, Esq., ap-

pearing as attorneys for the plaintiff; Russell F.

King, Esq., appearing as attorney for defendant,

Walter M. Church; Emmett R. Burns, Esq., and

William C. Burns, Esq., appearing as attorneys for

defendants, Thomas Rigging Company, a corpora-
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tion, and The Canadian Indemnity Company, a cor-

poration; Messrs. Hadsell, Murman & Bishop and

Sydney P. Murman, Esq., appearing as attorneys

for defendant Headrick & Brown Co., a co-partner-

ship consisting of Bern Headrick, Bern Headrick,

Jr., and Russell Richard Brown, and Messrs. Tin-

ning & DeLap and J. Vance Porlier, Esq., appear-

ing as attorneys for defendant Thomas Goff, it

having been stipulated by all the parties hereto,

through their respective counsel, that said second

trial be had upon the reporter's transcript of and

the documentary evidence introduced at the first

trial (which was had before the late Honorable

Herbert W. Erskine, who died before settling or

signing the findings of fact and conclusions of law)

and upon the oral statements of counsel for the

various parties, and that having been done the court

ordered, upon motion duly made, that the cause be

submitted on April 5, 1951, for decision. Thereafter,

namely, on November 13, 1951, pursuant to written

notice of motion duly and properly given to all

parties, the court granted plaintiff's motion to take

additional testimony and additional testimony was

thereupon taken, and evidence, both oral and docu-

mentary, was adduced, and the court also granted

plaintiff's motion, written notice of which had been

duly and properly given to all parties, to file an

Amendment to Petition for Declaratory Judgment

to Conform to the Evidence, and said amendment

having been filed, the court ordered, upon motion

duly made, that the cause be again submitted for

decision, and the court being fully advised, now

makes its findings of fact as follows:
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Findings of Fact

As to the Petition for Declaratory Judgment as

Amended and as Amended to Conform to the Evi-

dence.

I.

At the time of the commencement of this action

plaintiff, United States Fidelity & Guaranty Com-

pany, was a corporation incorporated under the

laws of the State of Maryland and was then and

at all times herein mentioned authorized and

licensed to do a liability insurance business in the

State of California, and at all such times has been

doing a liability insurance business in the State of

California.

II.

At the time of the commencement of this action

defendant, Walter M. Church, was a citizen of the

State of California and a resident of the Northern

District, Southern Division thereof.

III.

At the time of the commencement of this action

defendant, Thomas Rigging Company, was a cor-

poration incorporated under the laws of the State

of California, having its principal place of business

in the Northern District of California, Southern

Division, thereof.

IV.

At the time of the commencement of this action

defendant, Headrick & Brown Co., was a co-part-

nership consisting of Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, and each

and all of the said partners were citizens of the
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State of California and residents of the Northern

District of California, Southern Division, thereof.

V.

At the time of the commencement of this action

defendant, Thomas Goff, was a citizen of the State of

California and a resident of the Northern District

of California, Northern Division thereof.

VI.

At the time of the commencement of this action

The Canadian Indemnity Company was a corpora-

tion incorporated under the laws of the Dominion

of Canada and the laws of the Province of Manitoba

and was and is admitted to do a casualty insurance

business in the State of California, and at all such

times has been doing a casualty insurance business

in the State of California.

YII.

The matter in controversy exceeds, exclusive of

interest and costs, the sum of $3,000; this action is

brought under the provisions of sections 2201 and

2202 of Title 28, United States Code. There is

diversity of citizenship.

VIII.

On September 29, 1947, plaintiff issued its Sched-

ule Liability Policy of Insurance No. SMC86064

to Bern Headrick, Bern Headrick, Jr., and Russell

Richard Brown, dba Headrick & Brown Co. (here-

inafter referred to as Headrick & Brown Co.) ; said

policy was in full force and effect during the period

September 29, 1947, to September 29, 1948; under

the terms of said policy the plaintiff insured said
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Headrick & Brown Co., and, among other things,

agreed, as follows:

"Insuring Agreements

''I. Coverage A—Bodily Injury Liability.

"To pay on behalf of the insured all sums which

the insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices, because of bodily injury, including death at

any time resulting therefrom, sustained by any

person or persons, caused by accident and arising

out of the hazards hereinafter defined.

"Definition of Hazards
^

' Division 1. Premises—Operations.

"The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

"II. Defense, Settlement, Supplementary Pay-

ments.

"It is further agreed that as respects insurance

afforded by this policy the company shall

;

"(a) defend in his name and behalf any suit

against the insured alleging such injury or destruc-

tion and seeking damages on account thereof, even

if such suit is groundless, false or fraudulent; but

the company shall have the right to make such in-

vestigation, negotiation and settlement of any claim

or suit as may be deemed expedient by the com-

pany;

"(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-
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plicable limit of liability of this policy, all premiums

on appeal bonds required in any sucb defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the com-

pany, all interest accruing after entry of judgment

until the company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and

surgical relief to others as shall be imperative at

the time of accident. The Company agrees to pay

the amount incurred under Divisions (a) and (b)

of this section in addition to the applicable limit of

liability of this policy.

**III. Definition of ^Insured.'

"The unqualified word 'Insured' wherever used

includes not only the Named Insured but also any

partner, executive officer or director thereof while

acting within the scope of his duties as such."

By the terms of said policy it is further provided

:

''The word 'Premises' as used in said policy is

defined as follows:

'^Declarations

*'Item 1.

"Name of Insured: Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, dba Head-

rick and Brown Co.

Address: 3420 Tulare Avenue, Richmond, Contra

Costa, California.
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Location of premises : 3420 Tulare Avenue, Rich-

mond, California, and elsewhere in the State of Cali-

fornia.

"The business of the Named Insured is: Con-

tracting.
'

'

In accordance with said following conditions:

"Conditions

"3. Premises Defined.

"The unqualified word 'premises' wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately

adjoining and (b) when a territory is designated in

the declarations in addition to a specific location,

places within said territory while used by or on

behalf of the Named Insured, except public ways

used in common with others."

That said policy further provides

:

"Declarations

"Item 3.

"The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto.
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''Limits of Liability

"Hazards

"Division I—Premises—Operations

;

"Coverage A—Bodily Injury Liability:

"$50,000.00 each person.

"$100,000.00 each accident.

"Coverage B—Property Damage Liability:

"$ Nil each accident.

"$ Nil aggregate.

"Total Advance Premium for Policy, $75.00. '^

It is further provided in said policy:

"Conditions

"12. Other Insurance.

"If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declarations bears to the total applica-

ble limit of liability of all valid and collectible in-

surance against such loss.

"13. Subrogation.

"In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the Insured

shall execute all papers required and shall do every-

thing that may be necessary to secure such rights.

"11. Action Against Company.

"No action shall lie against the Company unless,
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as a condition precedent thereto, the Insured shall

have fully complied with all of the terms of this

policy, nor until the amount of the Insured's obli-

gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

''Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms

of this policy in the same manner and to the same

extent as the Insured. Nothing contained in this

policy shall give any person or organization any

right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

"Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder. '

'

The policy does not contain what is commonly

known as an ''omnibus" or "extended insurance"

clause.

IX.

Said policy of the United States Fidelity & Guar-

anty Company was in full force and effect on April

1, 1948.

X.

On November 6, 1947, defendant. The Canadian

Indemnity Company, issued its Comprehensive

Bodily Injury and Property Damage Liability

Policy 3CPL1601 to defendant, Thomas Rigging

Company, a corporation; said policy was in full

force and effect for the period November 15, 1947,
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to November 15, 1948; under the terms of said

policy, defendant, The Canadian Indemnity Com-

pany, insured defendant, Thomas Rigging Company,

and any person using a land motor vehicle owned

by said defendant, Thomas Rigging Company, with

the consent of said defendant, Thomas Rigging

Company, and, among other things, agreed as fol-

lows:

''Policy

''No. 3CPL1601 Page I
"Declarations

"1. The named insured is Thomas Rigging Com-

pany—a Corporation.

"2. Names of executives or copartners to be in-

sured as individuals None.

"3. Post office address of insured 1505, 62nd

Street, Emeryville, California.

"4. The policy period shall be from November

15, 1947, to November 15, 1948, at 12 :01 a.m. stand-

ard time, at the insured's above-designated post

office address as to each of said dates.

"5. Policy is subject to Annual audit.

"6. Named insured's principal business opera-

tions are Rigging & Moving Heavy Equipment.

"7. The insurance afforded is only with respect

to such and so many of the following coverages

as are indicated by the word 'included' as set oppo-

site thereto. The limit of each such coverage shall

be as stated herein, subject to all of the terms of the

policy having reference thereto."
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''9. Provisional deposit premium: $4195.97, pay-

able in advance. $ . . . on the first anniversary. $ . .

.

on the second anniversary. Premiums for automo-

bile coverages (if included) for the first and second

anniversaries to be determined.

"10. Insured's records are kept and may be

audited at above post office address or at

"11. No insurer has canceled or declined any

bodily injury or property damage liability insur-

ance for the named insured during the past year

except: No Exceptions.

"Date of Issue: 11/6/47.

"Countersigned by:

"C. J. BENTON,
'

'Authorized Representative. '

'

"Form 114 Rev. B 4750 12-45 W.L.

"The Canadian Indemnity Company

"Does hereby agree with the named insured, in con-

sideration of the premium, subject to the limits of

liability and other terms of this policy:

"1. To Pay on behalf of the insured all

sums which the insured shall become obligated

to pay by reason of the liability for damages

(1) imposed upon him by law or (2) assumed

or retained by him under any warranty of goods

or products, or under any contract or agree-

ment wholly in writing which liability, without

such contract or agreement, would not at-

tach, Because of Coverage A—Bodily Injury,
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Sickness or Disease, including Death at any

time resulting therefrom, sustained by any per-

son or persons; Coverage B—Injury to or De-

struction of Property, including loss of use

thereof, arising out of the ownership, mainte-

nance or use of any automobile;

"Coverage C—Injury to or Destruction of

Property of Others, including loss of use

thereof, caused by accident and arising from

exposures not described in Coverage B.

"2. Defense, Settlement, Supplementary Pay-

ments

—

"As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent; the com-

pany shall have the exclusive right to settle any

claim or suit at its own cost at any time and, irre-

spective of the amount of coverage hereunder or the

amount involved in any claim, suit, or judgment,

shall have the exclusive right of determination

whether to settle or to litigate the same, and whether

or not to appeal from an adverse judgment thereon

;

(b) pay all premiums on bonds to release attach-

ments for an amount not in excess of the applicable

limit of liability of this policy, all premiums on

appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the com-
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pany, all interest accruing after entry of judgment

until the company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the company's liability therein,

and any expense incurred by the insured, in event

of bodily injury, sickness or disease for such imme-

diate medical and surgical relief to others as shall

be imperative at the time of accident, or occurrence

;

(c) reimburse the insured for all reasonable ex-

penses, other than loss of earnings, incurred at the

company's request: * * *

'*25. Definitions

—

"The following shall, for all purposes of this

policy, define the enumerated words

:

"Insured—The unqualified word 'insured' in-

cludes not only the named insured but also * * * any

person while using an owned automobile or a hired

automobile, and any person or organization legally

responsible for the use thereof, provided the actual

use is with the permission of the named insured,* * *

"Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured, excepting contractors' equipment,

and excepting vehicles or devices usually operated

on or by means of rails or tracks; Contractors'

Equipment means concrete mixers (not mix-in-tran-

sit type), crawler-type tractor, farm machinery,

ditch or trench diggers, power shovels, graders,

scrapers, rollers, well drilling machinery, asphalt

spreaders, and mixing and finishing equipment for

highway work, pile drivers and dredgers, not being
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towed or carried by any power-driven vehicle other

than the types enumerated in this definition ; Owned
Automobile means an automobile owned in full or in

part by or registered in the name of the named in-

sured or his or her spouse residing in the same

household ;
* * *

"Other Insurance—If at the time of an accident

there is any other insurance available to the in-

sured (in this or any other carrier) there shall be

no insurance afforded hereunder as respects such

accident except that if the applicable limit of lia-

bility of this policy is in excess of the applicable

limit provided by the other insurance available to

the insured this policy shall afford excess insurance

over and above such other insurance in an amount

sufficient to afford the insured a combined limit of

liability equal to the applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation, main-

tenance or use of any non-owned automobile other

than a hired automobile, the applicable insurance

afforded by this policy shall be excess over and

above such other available insurance. Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured.

'*94. Limits of Liability.

*^Bodily Injuries—The limit of bodily injury

liability stated in the declarations as: (1) appli-

cable to 'each person' is the limit of the company's

liability for all damages arising out of bodily in-

jury, sickness or disease, including care, loss of
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services, and death at any time resulting therefrom,

sustained by one person in any one accident or oc-

currence, * * *

"83. Notice of Accident, Claim or Suit

—

''When an accident occurs written notice shall be

given by or on behalf of the insured to the company

or any of its authorized agents as soon as prac-

ticable. Such notice shall contain particulars suf-

ficient to identify the insured and also reasonably

obtainable information respecting the time, place

and circumstances of the accident, the names and

addresses of the injured and of available witnesses,

and information respecting applicable insurance

available to the insured at the time of the accident.

If claim is made or suit is brought against the in-

sured, the insured shall immediately forward to the

company every demand, notice, summons or other

process received by him or his representative.
'

' 135. Action Against Company

—

"No action shall lie against the company unless,

as a condition precedent thereto, the insured shall

have fully complied with all the terms of this policy,

nor until the amount of the insured's obligation to

pay shall have been finally determined either by

judgment against the insured after actual trial or

by written agreement of the insured, the claimant

and the company. Said judgment shall not be

deemed final, if an appeal be prosecuted therefrom,

until the suit shall have been finally determined on

appeal. Any person or organization or the legal

representative thereof who has secured such judg-

ment or written agreement shall thereafter be en-
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titled to recover under this policy to the extent of

the insurance afforded by this policy. Nothing con-

tained in this policy shall give any person or organ-

ization any right to join the company as a codefend- J

ant in any action against the insured to determine

the insured's liability. Bankruptcy or insolvency

of the insured or of the insured's estate shall not

relieve the company of any of its obligations here-

under. If any person or his legal representative

shall obtain final judgment against the insured be-

cause of any such injuries, and execution thereon is

returned unsatisfied by reason of bankruptcy, in-

solvency or any other cause, or if such judgment is

not satisfied within thirty days after it is rendered

then such person or his legal representative may
proceed against the company to recover the amount

of such judgment, either at law or in equity, but

not exceeding the limit of this policy applicable

thereto."

This policy does contain what is commonly known

as an ''omnibus" or "extended insurance" clause

as set forth in the above-quoted definition of in-

sured.

XI.

Said policy of The Canadian Indemnity Com-

pany was in full force and effect on April 1, 1948.

XII.

On April 1, 1948, defendant, Thomas Goff, in the

City of Kichmond, County of Contra Costa, State

of California, was actually using a land motor ve-
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hide (hereinafter called truck) owned by defendant,

Thomas Rigging Company, with the knowledge, con-

sent and permission of said Thomas Rigging Com-

pany. The use of said truck by said defendant,

Thomas Goff, at that time consisted of the unload-

ing of a steel girder from said truck in Shipyard

No. 2 in the City of Richmond. At that time said

Thomas Goff was an employee of Headrick & Brown
Co. and was not an employee of Thomas Rigging

Company. At that time no one of the members of

the copartnership of Headrick & Brown Co. was

present or participated in the unloading or other use

of said truck and none of said Thomas Goff's em-

ployers gave any express instructions to said Thomas

Goff as to the manner, method or means of unload-

ing said truck. While said truck was being un-

loaded as aforesaid, Walter M. Church, a defendant

herein, was personally injured. At the time of the

accident said Walter M. Church was not em-

ployed.

XIII.

Defendant, Thomas Rigging Company, notified

defendant, The Canadian Indemnity Company, of

the accident the same day it occurred, namely, April

1, 1948. It is admitted by said defendants that said

notice was given in accordance with the provisions

of The Canadian Indemnity Company's policy re-

lating to Notice of Accident, Claim or Suit, said

provision being as follows:

Notice of Accident, Claim or Suit—When an

accident occurs written notice shall be given by

or on behalf of the insured to the company or
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any of its authorized agents as soon as prac-

ticable. Such notice shall contain particulars

sufficient to identify the insured and also rea-

sonably obtainable information respecting the

time, place and circumstances of the accident,

the names and addresses of the injured and of

available witnesses, and information respecting

applicable insurance available to the insured at

the time of the accident. If claim is made or

suit is brought against the insured, the insured

shall immediately forward to the company every

demand, notice, summons or other process re-

ceived by him or his representative.

XIV.

Immediately after receipt of said notice The Ca-

nadian Indemnity Company made a full investigation

of the circumstances of the accident and obtained

statements from witnesses, including an oral state-

ment from Thomas Goff. Thomas Goff did not

know he was an insured under The Canadian In-

demnity Company's policy and gave no written no-

tice to The Canadian Indemnity Company of the

accident, but The Canadian Indemnity Company

was not prejudiced thereby.

XV.

Neither defendant, Thomas Rigging Company,

nor defendant, The Canadian Indemnity Company,

ever notified Thomas Goff that he was an insured

under policy 3CPL1601 of The Canadian Indemnity

Company. Plaintiff, United States Fidelity & Guar-
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anty Company, never viewed said policy until after

the Canadian Indemnity Company was forced to

produce it pursuant to order of court herein made
on April 25, 1949.

XVI.
Immediately after the accident Headrick & Brown

Co. notified plaintiff herein of the accident, in full

compliance with the Notice of Accident provisions

of plaintiff's policy No. SMC86064, and plaintiff

made its investigation of the circumstances of the

accident.

XVII.

Thereafter defendant, Walter M. Church, filed

a suit in the Superior Court of the State of Cali-

fornia in and for the County of Contra Costa, to

recover damages for the personal injuries he sus-

tained by reason of the accident mentioned in Find-

ing XII above. The said action is No. R-777 in the

records of said Superior Court and entitled "Walter

M. Church, plaintiff, vs. Osborn Engineering Co., a

Corp., George Dow, R. C. Moller, The Thomas Rig-

ging Co., a Corp., Alfred Dalzell, Butler Manufac-

turing Co., a Corp., Paul Shoemaker, Headrick &
Brown, a copartnership consisting of Bren Head-

rick, Sr., and Russell Brown, Thomas Goff, H. Hole-

man, Doe One, Doe Two, Doe Three, Doe Four, and

Doe Five, Defendants." Walter M. Church, a de-

fendant herein, was the plaintiff in that action.

Thomas Rigging Company, a corporation, a defend-

ant herein, was one of the defendants in that action.

Thomas Goff, one of the defendants herein, was a
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defendant in that action. Headrick & Brown, a co-

partnership consisting of Bern Headrick, Sr., and

Russell Brown, were defendants in that action. That

partnership and those individuals composing it are

the same as the defendants herein, Headrick &
Brown Co., except that there the partnership con-

sisted of Bern Headrick, Sr., and Russell Brown,

but in this action the partnership consists of Bern

Headrick, Sr., Bern Headrick, Jr., and Russell

Brown. The basis of the claim of the plaintiff in

that case was that his injuries were proximately

caused by the negligence of the defendants therein.

XVIII.

Defendants herein, Thomas Goff and Headrick &

Brown Co., appeared in that action and filed an an-

swer therein entitled "Answer of Bern Headrick,

Sr., and Russell Brown, individually and as co-

partners doing business under the firm name and

style of Headrick & Brown, a co-partnership, and

Thomas Goff." That was an answer to Walter M.

Church's Second Amended Complaint in that ac-

tion. Only the third and fourth causes of action in

said Second Amended Complaint related to the

partnership of Headrick & Brown Co. and its em-

ployee, Thomas Goff. The issues as to them were

joined on that basis of employer and employee. At-

torneys Tinning & DeLap were engaged by plaintiff

herein to appear for and defend those defendants in

that action. Before appearing for Thomas Goff

Messrs. Tinning & DeLap notified said Thomas Goff

that he would be provided a defense but that neither
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Headrick & Brown Co. nor United States Fidelity

& Guaranty Company would be responsible for a

judgment, if any, rendered against said Thomas

GofE.

XIX.
On or about December 22, 1948, plaintiff herein

demanded of The Canadian Indemnity Company

that it assume the obligation of defending Headrick

& Brown Co. in said action in the Superior Court of

the State of California. The Canadian Indemnity

Company refused to do so.

XX.
On or about December 28, 1948, demand was made

by plaintiff herein upon The Canadian Indemnity

Company that it assume the defense of defendants,

Headrick & Brown Co. and Thomas Goff, in said

action in the Superior Court of the State of Cali-

fornia. This demand was refused by The Canadian

Indemnity Company.

XXI.

The said State Court action was tried before a

jury in Contra Costa County, California, in Janu-

ary, 1949. The pleadings were drawn, case tried,

and proposed verdicts framed upon the theory that

Thomas Goff, while acting in the scope of his em-

ployment by Headrick & Brown, negligently caused

the injury.

The jury brought in a verdict as follows

:

a* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et al., and Butler
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Mfg. Co., and assess damages in the sum of

$47,500.00 * * *" (Emphasis added.)

The verdict against Butler Mfg. Co. was later va-

cated and set aside.

Judgment was entered in the following terms:

"That said plaintiff Walter M. Church do

have and recover of and from said defendants

Headrick & Brown, a co-partnership consisting

of Bern Headrick, Sr., and Russell Brown, and

Thomas Goff, the sum of Forty-Seven Thou-

sand Five Hundred ($47,500.00) Dollars, to-

gether with all the said plaintiff's costs and

disbursements incurred herein in this action,

amounting to the sum of $1,294.27."

Thomas Goff was not present at the trial although

he had been notified of the time and place of the

trial by Headrick & Brown Co. The only defend-

ants for whom The Canadian Indemnity Company

provided a defense were Thomas Rigging Company

and its employees.

XXII.

At the time Walter M. Church was injured, said

injuries were solely and proximately caused by the

negligence of Thomas Goff; said Goff was an em-

ployee of Headrick & Brown Co. and not a partner

thereof. Headrick & Brown Co. were held liable

solely through the imputation to them of the negli-

gence of Thomas Goff by operation of law.

XXIII.

On or about March 24, 1950, plaintiff herein and

defendants, Headrick & Brown Co. and Thomas
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Goff, by and through their attorneys, Messrs. Tin-

ning & DeLap, demanded of The Canadian Indem-

nity Company that it take an appeal from the

judgment on behalf of said defendants. The Cana-

dian Indemnity Company never replied to said

demand.

XXIV.
Thereafter Headrick & Brown Co. appealed from

said judgment to the District Court of Appeal of

the State of California and the costs of and the

attorneys' fees for the taking of said appeal were

provided by plaintiff herein.

XXV.
The said judgment is a valid final judgment

against Thomas Goff. Said judgment is a valid one

against Headrick & Brown Co. and it became final

as to Headrick & Brown Co. on or about February

27, 1951.

XXVI.
Walter M. Church caused execution to be issued

upon said judgment and levied said execution upon

Thomas Goff. Said execution was returned unsatis-

fied. Thomas Goff does not have assets sufficient to

satisfy any part of said judgment. Defendant, The

Canadian Indemnity Company, the insurer of

Thomas Goff, has refused to pay any part of said

judgment. Headrick & Brown Co. were unable to

satisfy the judgment.

XXVII.

By providing a defense for Thomas Goff and

Headrick & Brown Co. in the said California Su-
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perior Court case plaintiff herein incurred and paid

reasonable and necessary costs and expenses in the

sum of $762.05 and incurred and paid to Tinning &
DeLap reasonable and necessary attorneys' fees in

the sum of $3,000, or a total of $3,762.05.

XXVIII.
By providing the appeal described in the above

Findings of Fact XXIV plaintiff herein incurred

reasonable and necessary costs and expenses in the

amount of $1,642.26 and reasonable and necessary

attorneys' fees in the sum of $2,475, or a total of

$4,117.26, which sum plaintiff has paid in part and

is obligated to pay the balance to Tinning & DeLap.

XXIX.
On May 1, 1951, after The Canadian Indemnity

Company refused to do so, plaintiff, United States

Fidelity & Guaranty Company, as the insurer of

Headrick & Brown Co., paid Walter M. Church the

sum of $56,576.48 in full satisfaction of the said

judgment entered on January 31, 1949, in the Su-

perior Court of the State of California, in and for

the County of Contra Costa, action No. R-777 rec-

ords of said court, in favor of Walter M. Church,

plaintiff, and against defendants, Bern Headrick

Sr., and Russell Brown, individually and doing busi-

ness under the firm name and style of Headrick &
Brown, a co-partnership, and Thomas Goff. Said

sum of $56,576.48 included interest on said judg-

ment at the legal rate to May 1, 1951. Thomas Goff

paid no part of said sum, nor has he paid any part
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of the costs, expenses or attorneys' fees incurred

and paid by plaintiff in connection with the defense

of said action and the appeal from the judgment

rendered therein.

XXX.
An actual controversy within the meaning of Title

28, United States Code, Section 2201, now exists be-

tween the plaintiff and the defendants and among

the defendants in this, that it is claimed that

Thomas Goff is the sole tort-feasor causing injury

to Walter M. Church; that his liability to Walter

M. Church is primary; that Thomas Goff is an in-

sured of The Canadian Indemnity Company and

Thomas Goff has no other insurance and, therefore,

The Canadian Indemnity Company is primarily

liable for Thomas Goff 's negligence and should have

provided a defense for him and Headrick & Brown

Co. and should have paid the judgment ; that Head-

rick & Co., were not tort-feasors ; that their liability

arises only by operation of law because they were

Thomas Goff's employers and, therefore, their li-

ability is secondary ; that if Headrick & Brown Co.,

without personal fault, have become subject to tort

liability for the unauthorized and negligent conduct

of their employee, Thomas Goff, and have to re-

spond in damages by reason of such liability, then

Headrick & Brown Co. are entitled to indemnity

from Thomas Goff for any expenditures made in

the discharge of said liability; that Thomas Goff

could not pay the judgment and neither could Head-

rick & Brown Co. ; that the final judgment and in-
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terest to May 1, 1951, have been paid by plaintiff

as the insurer of Headrick & Brown Co. ; that The

Canadian Indemnity Company refused to pay it;

that plaintiff paid the judgment because of secon-

dary liability only and was thereupon subrogated to

Headrick & Brown Co.'s right of indemnity against

Thomas Goff and could get a judgment against

Thomas Goff for what it paid and on that judgment

could recover from Thomas Goff's insurer, The

Canadian Indemnity Company; that the same is

true as to the costs, expenses and attorneys ' fees for

the defense in the trial court and taking the appeal

because of the provisions of The Canadian Indem-

nity Company's policy concerning Defense, Settle-

ment and Supplementary payments; that to avoid

multiplicity of suits and circuity of action the whole

matter should be adjudicated here ; it is also claimed

by defendants and counter-claimants Thomas Goff

and Headrick & Brown Co., that they should re-

cover from plaintiff, United States Fidelity & Guar-

anty Company, and defendant. The Canadian

Indemnity Company, their costs and reasonable at-

torneys' fees incurred in the defense of this suit;

the claim of Thomas Goff is for $75.11 costs and

$800 reasonable attorneys' fees, or a total of

$875.11; the claim of Headrick & Brown Co. is for

$155.49 out-of-pocket expenses and costs and $2,-

637.50 reasonable attorneys' fees, or a total of $2,-

792.99.

XXXI.
Each and all of the allegations of the Second and

Third Separate and Distinct defenses of defendants,
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The Canadian Indemnity Company and Thomas

Rigging Company, as set forth in their Answer to

plaintiff's Petition As Amended are untrue, except

that it is true that Thomas Rigging Company was

exonerated from liability for damages to Walter M.

Church in the California action.

As to the Cross-Claim of Walter M. Church

Against the Canadian Indemnity Company

XXXII.
Reference is hereby made to the above Findings

of Pact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XXXIII.
Each and all of the allegations in paragraphs I,

II, III and IV of said Cross-Claim are true.

XXXIV.
Each and all of the allegations in paragraph V

of said Cross-Claim are true, except that the allega-

tion that the appeal by Headrick & Brown Co. from

the judgment of the California Superior Court "is

pending and undetermined, '

' is not now correct, but

the fact is that said appeal was denied and said

judgment against Headrick & Brown Co. became

final on or about February 27, 1951.

XXXV.
Each and all of the allegations of paragraph I of

the Answer of defendant, The Canadian Indemnity

Company, to the said Cross-Claim are untrue.
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XXXVI.
Each and all of the allegations of the Second,

Separate and distinct defense of The Canadian In-

demnity Company, as set forth in its Answer to said

Cross-Claim, are untrue.

As to the Cross-Claim of Thomas Goff

Against the Canadian Indemnity Company

XXXVII.
Reference is hereby made to the above Findings

of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XXXVIII.
Each and all of the allegations in paragraphs I,

II, III, IV, V, VI, VII and VIII of said Cross-

Claim are true.

XXXIX.
Each and all of the allegations in paragraph I

of the answer of The Canadian Indemnity Company

to said Cross-Claim are untrue.

XL.

Each and all of the allegations in the Second,

Separate and distinct defense as set forth in said

Answer of The Canadian Indemnity Company are

untrue.

As to the Counterclaim of Headrick & Brown Co.

Against United States Fidelity & Guaranty

Company
XLI.

Reference is hereby made to the above Findings
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of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XLII.

Each and all of the allegations of paragraph II of

said Counterclaim are true, and the California

judgment referred to therein has become final as to

Headrick & Brown Co. and was paid with interest

thereon on May 1, 1951, by plaintiff, United States

Fidelity & Guaranty Company, as the insurer of

Headrick & Brown Co.

As to the Counterclaim of Headrick & Brown Co.

Against the Canadian Indemnity Company

XLIII.

Reference is hereby made to the above Findings

of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XLIV.
Each and all of the allegations of paragraph II

of said Counterclaim are true, except that the Cali-

fornia judgment described therein has become final

and was paid on May 1, 1951, with interest to that

date by plaintiff, United States Fidelity & Guaranty

Company, as the insurer of said Headrick & Brown

Co.; that neither Thomas Goff nor The Canadian

Indemnity Company paid any part of the necessary

and reasonable costs, expenses and attorneys' fees

incurred in the defense of said California action or

the appeal from the judgment therein, nor any of

the expenses of litigation accruing to Headrick &
Brown Co. in this action.
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From the foregoing Findings of Fact the court

concludes as follows:

Conclusions of Law

I.

The judgment rendered by the California State

Court on January 31, 1949, is a valid judgment

against Headrick & Brown Co. and their employee,

Thomas Goff. Thomas Goff was the primary tort-

feasor and Headrick & Brown Co. were liable

through him on the basis of respondent superior.

II.

The injury to Walter M. Church was caused solely

by the negligence of Thomas Goff who at that time

was unloading a truck owned by Thomas Rigging

Company with the permission of said Thomas

Rigging Company, and by reason of the extended

coverage of The Canadian Indemnity Company's

policy No. 3CPL1601 said Thomas Goff was insured

by The Canadian Indemnity Company to the appli-

cable limit of the policy. It is immaterial that Thomas

Rigging Company was absolved of liability in the

California judgment. The omnibus or extended in-

surance clause of The Canadian Indemnity Com-

pany's policy nevertheless explicitly insured Thomas

GofP for the liability imposed upon him by the

judgment.

III.

Headrick & Brown Co. were liable to Walter M.

Church under the said judgment only because of

the doctrine of imputed negligence. They also are
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insured under the omnibus or extended insurance

clause of The Canadian Indemnity Company's pol-

icy which extends coverage to ''any person or

organization legally responsible for the use (of the

truck) * * *" However, Thomas Goif is not an

insured under the United States Fidelity & Guar-

anty Company's policy to Headrick & Brown Co.,

since it insured only partnership risks.

IV.

Headrick & Brown Co. has a clear right of action

to recover from Thomas Go:ffi the sums necessarily

expended in payment for his torts and in such an

action the negligence of Thomas Goff is not im-

putable to Headrick & Brown Co. because Head-

rick & Brown Co. is the employer against whom a

judgment has been rendered for damages occasioned

by the unauthorized negligent act of their em-

ployee, Thomas Goif, and may recoup their losses

in an action against the negligent employee, Thomas

Gofe.

V.

The Canadian Indemnity Company is obligated

under its contract of insurance to satisfy any judg-

ment rendered against Thomas Goff or Headrick

& Brown Co., together with interest on said judg-

ment.

TI.

United States Fidelity & Guaranty Company is

obligated under its contract of insurance to provide

a defense in the California action for Headrick &

Brown Co. and pay any judgment rendered against

said partnership.
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VII.

The Canadian Indemnity Company and United

States Fidelity & Guaranty Company both insured

Headrick & Brown Co. and are jointly obligated to

satisfy any judgment rendered against Headrick

& Brown Co. within their policy limits, except in

so far as their liability is modified by their respec-

tive ''Other Insurance" clauses. However, as

Thomas Goff—the ultimately liable tort-feasor—is

insured by The Canadian Indemnity Company, and

that company alone, said Company is obligated to

respond to and satisfy any judgment rendered

against Thomas Goff within its policy limits, and

is also obligated to reimburse United States Fidel-

ity & Guaranty Company for expenditures reason-

ably and necessarily made to or on behalf of Walter

M. Church in satisfaction of the judgment recov-

ered by said Walter M. Church.

VIII.

By reason of its extended coverage The Canadian

Indemnity Company directly insured Thomas Goff

and it cannot subrogate against itself. On the other

hand, United States Fidelity & Guaranty Company,

by paying the judgment, becomes subrogated to all

the rights of Walter M. Church and of Headrick &

Brown Co. against the employee tort-feasor, Thomas

Goff, and against his sole insurer. There is no prob-

lem of contribution where the person ultimately

liable is insured under but one policy, and so the

"Other Insurance" clauses of the two insurance

policies are completely irrelevant. Because of such



vs. U. S. Fidelity dc Guaranty Co., et al. 167

subrogation, and to avoid a multiplicity of suits and

circuity of action, plaintiff, United States Fidelity

& Gruaranty Company, is now entitled to a money
judgment against defendant. The Canadian Indem-

nity Company, in the sum of $56,576.48 which it paid

in satisfaction of the California judgment on May
1, 1951, together with legal interest on said sum to

the date of the judgment herein.

IX.

The Canadian Indemnity Company was neither

entitled to notice of the accident from Thomas

Goff nor was it prejudiced by failure of such no-

tice, and is estopped from requiring any such

notice from Thomas Goff.

X.

Both insurance policies contain Defense clauses.

The obligations of the two insurers were several

and not joint under those clauses. Neither can

object if it is required to fulfill the undertaking

for which it accepted a premium. As for the claim

of United States Fidelity & Guaranty Company
against The Canadian Indemnity Company for

costs, expenses and attorneys' fees in defending the

California action in the trial court and taking an

appeal from the judgment in the State court for

Headrick & Brown Co., all payments therefor were

made by United States Fidelity & Guaranty Com-

pany. Headrick & Brown Co. has not suffered any

out-of-pocket loss in the California suit and there-

fore has no right of action against The Canadian

Indemnity Company. Thomas Goff did not even
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appear at the trial in the California action and any

defense rendered to him by United States Fidelity

& Guaranty Company was merely incidental to its

defense of Headrick & Brown Co. and for its own
benefit. United States Fidelity & Guaranty Com-

pany is not entitled to recover from The Canadian

Indemnity Company such costs, expenses and attor-

neys' fees incurred by said United States Fidelity

& Guaranty Company in defending the California

action for Headrick & Brown Co. and Thomas GofE

and in taking the appeal from the judgment therein.

XL
There is not due from any party to this action to

any other party hereto any siun for costs, expenses

or attorneys' fees incurred in this action only.

XII.

Judgment will be entered in favor of United

States Fidelity & Guaranty Company, a corpora-

tion, and against The Canadian Indemnity Com-

pany, a corporation, in the amount of $56,576.48,

together with interest at the rate of 7% per annum

from May 1, 1951, to the date of the judgment.

XIII.

Each party shall pay his own costs of this suit.

Let judgment be entered accordingly.

Dated: San Francisco, May 21, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

Lodged March 31, 1952.

[Endorsed] : Filed May 21, 1952.
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In the District Court of the United States in and

for the Northern District of California, South-

ern Division

No. 28766

UNITED STATES FIDELITY & GUARANTY
COMPANY, a Corporation,

Plaintiff,

vs.

WALTER M. CHURCH, an Individual; THOMAS
RIGOINO COMPANY, a Corporation;

CANADIAN INDEMNITY COMPANY, a

Corporation; HEADRICK & BROWN CO., a

Co-partnership Consisting of BERN HEAD-
RICK, SR., BERN HEADRICK, JR., and

RUSSELL RICHARD BROWN, and

THOMAS GOFF, an Individual,

Defendants.

DECLARATORY AND MONEY JUDGMENT
This cause came on regularly for trial on April

3 and 5, 1951, and on November 13, 1951, before

the above-entitled court. Honorable Edward P.

Murphy presiding, sitting without a jury, a jury

trial having been expressly waived by the parties;

Messrs. Knight, Boland & Riordan and Burton L.

Walsh, Esq., appearing as attorneys for the plain-

tiff; Russell F. King, Esq., appearing as attorney

for defendant Walter M. Church; Emmett R.

Burns, Esq., and William C. Burns, Esq., appear-

ing as attorneys for defendants Thomas Rigging

Company, a corporation, and The Canadian Indem-

nity Company, a corporation; Messrs. Hadsell,
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Murman & Bishop and Sydney P. Murman, Esq.,

appearing as attorneys for defendant Headrick &
Brown Co., a co-partnership consisting of Bern

Headrick, Bern Headrick, Jr., and Russell Richard

Brown, and Messrs. Tinning & DeLap and J.

Vance Porlier, Esq., appearing as attorneys for

defendant Thomas Goff. Evidence both oral and

documentary was adduced and on November 13,

1951, the court ordered, upon motion duly made,

that the cause be submitted for decision, and the

court having made, settled and filed its Findings of

Fact and Conclusions of law,

Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed that the rights and other relations of

the parties interested herein arising out of an in-

jury sustained by Walter M. Church on April 1,

1948, and a subsequent judgment in favor of said

Walter M. Church entered by the Superior Court

of the State of California in and for the County

of Contra Costa on January 31, 1949, in action No.

R-777 records of said court, and a written Com-

prehensive Bodily Injury and Property Damage

Liability policy No. 3CPL1601 issued by defendant,

The Canadian Indemnity Company, and a written

Manufacturer's or Contractors Schedule Liability

policy No. SMC86064 issued by plaintiff. United

States Fidelity & Guaranty Company, are as fol-

lows:

1. The judgment rendered by the California

State Court on January 31, 1949, is a valid judg-

ment against Headrick & Brown Co. and their

employee, Thomas Goff. Thomas Goff was the pri-
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mary tort-feasor and Headrick & Brown Co. were

liable through him on the basis of respondeat su-

perior.

2. The injury to Walter M. Church was caused

solely by the negligence of Thomas Goff who at that

time was unloading a truck owned by Thomas Rig-

ging Company with the permission of said Thomas
Rigging Company, and by reason of the extended

coverage of The Canadian Indemnity Company's

policy No. 3CPL1601 said Thomas Goff was in-

sured by The Canadian Indemnity Company to the

applicable limit of the policy. It is immaterial that

Thomas Rigging Company was absolved of liability

in the California judgment. The omnibus or ex-

tended insurance clause of The Canadian Indem-

nity Company's policy nevertheless explicitly in-

sured Thomas Goff for the liability imposed upon

him by the judgment.

3. Headrick & Brown Co. were liable to Walter

M. Church under the said judgment only because

of the doctrine of imputed negligence. They also

are insured under the omnibus or extended insur-

ance clause of The Canadian Indemnity Company's

policy which extends coverage to ''any person or

organization legally responsible for the use (of the

truck) * * *" However, Thomas Goff is not an

insured under the United States Fidelity & Guar-

anty Company's policy to Headrick & Brown Co.,

since it insured only partnership risks.

4. Headrick & Brown Co. has a clear right of

action to recover from Thomas Goff the sums nee-
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essarily expended in payment for his torts and in

such an action the negligence of Thomas Goff is

not imputable to Headrick & Brown Co. because

Headrick & Brown Co. is the employer against

whom a judgment has been rendered for damages

occasioned by the unauthorized negligent act of

their employee, Thomas Goff, and may recoup their

losses in an action against the negligent employee,

Thomas Goff.

5. The Canadian Indemnity Company is obli-

gated under its contract of insurance to satisfy any

judgment rendered against Thomas Goff or Head-

rick & Brown Co., together with interest on said

judgment.

6. United States Fidelity & Guaranty Company

is obligated under its contract of insurance to pro-

vide a defense in the California action for Head-

rick & Brown Co. and pay any judgment rendered

against said partnership.

7. The Canadian Indemnity Company and

United States Fidelity & Guaranty Company both

insured Headrick & Brown Co. and are jointly

obligated to satisfy any judgment rendered against

Headrick & Brown Co. within their policy limits,

except in so far as their liability is modified by

their respective ''Other Insurance" clauses. How-

ever, as Thomas Goff—the ultimately liable tort-

feasor—is insured by The Canadian Indemnity

Company, and that company alone, said Company

is obligated to respond to and satisfy any judgment

rendered against Thomas Goff within its policy
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limits, and is also obligated to reimburse United

States Fidelity & Guaranty Company for expendi-

tures reasonably and necessarily made to or on be-

half of Walter M. Church in satisfaction of the

judgment recovered by said Walter M. Church.

8. By reason of its extended coverage The Ca-

nadian Indemnity Company directly insured

Thomas Goff and it cannot subrogate against itself.

On the other hand, United States Fidelity & Guar-

anty Company, by paying the judgment, becomes

subrogated to all the rights of Walter M. Church

and of Headrick & Brown Co. against the employee

tort-feasor, Thomas Goff, and against his sole in-

surer. There is no problem of contribution where

the person ultimately liable is insured under but

one policy, and so the ''Other Insurance" clauses

of the two insurance policies are completely irrele-

vant. Because of such subrogation, and to avoid a

multiplicity of suits and circuity of action, plain-

tiff. United States Fidelity & Guaranty Company,

is now entitled to a money judgment against de-

fendant, The Canadian Indemnity Company, in the

sum of $56,576.48 which it paid in satisfaction of

the California judgment on May 1, 1951, together

with legal interest on said simi to the date of the

judgment herein.

9. The Canadian Indemnity Company was

neither entitled to notice of the accident from

Thomas Goff nor was it prejudiced by failure of

such notice, and is estopped from requiring any

such notice from Thomas Goff.
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10. Both insurance policies contain Defense

clauses. The obligations of the two insurers were

several and not joint under those clauses. Neither

can object if it is required to fulfill the undertaking

for which it accepted a premium. As for the claim

of United States Fidelity & Guaranty Company
against The Canadian Indemnity Company for

costs, expenses and attorneys' fees in defending

the California action in the trial court and taking

an appeal from the judgment in the State Court

for Headrick & Brown Co., all payments therefor

were made by United States Fidelity & Guaranty

Company. Headrick & Brown Co. has not suffered

any out-of-pocket loss in the California suit and

therefore has no right of action against the Cana-

dian Indemnity Company. Thomas Goff did not

even appear at the trial in the California action

and any defense rendered to him by United States

Fidelity & Guaranty Company was merely inci-

dental to its defense of Headrick & Brown Co.

and for its own benefit. United States Fidelity &

Guaranty Company is not entitled to recover from

The Canadian Indemnity Company such costs, ex-

penses and attorneys' fees incurred by said United

States Fidelity & Guaranty Company in defending

the California action for Headrick & Brown Co.

and Thomas Goff and in taking the appeal from

the judgment therein.

11. There is not due from any party to this

action to any other party hereto any sum for costs,

expenses or attorneys' fees incurred in this action

only.
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It Is Further Ordered, Adjudged and Decreed

that plaintiff, United States Fidelity & Guaranty

Company, a corporation, have and recover from

defendant, The Canadian Indemnity Company, a

corporation, the sum of $56,576.48 in lawful money

of the United States of America, together with in-

terest thereon at the rate of 7% per annum from

May 1, 1951, to the date of this judgment, or a total

sum of $60,811.70 in lawful money of the United

States of America.

It Is Further Ordered, Adjudged and Decreed

that each party hereto shall pay his or its costs of

this suit.

Dated: San Francisco, May 21, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

Affidavit of Service by Mail attached.

Lodged March 31, 1952.

[Endorsed] : Filed May 21, 1952.

Entered May 22, 1952.

[Title of District Court and Cause.]

- NOTICE OF APPEAL

Notice Is Hereby Given that The Canadian In-

demnity Company, a corporation, one of the de-
I

fendants above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from
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the final judgment entered in the above-entitled

action on the 22nd day of May, 1952.

Dated at San Francisco, California, this 22nd

day of July, 1952.

/s/ WILLIAM C. BURNS,
i

/s/ LEO A. ELKINS,
Attorneys for Defendant, The Canadian Indemnity i

Company.

[Endorsed] : Filed July 22, 1952.

[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR FILING
THE RECORD ON APPEAL AND DOCK-
ETING THE ACTION

Good Cause Appearing;

It Is Hereby Ordered that the time for the filing

of the record on appeal and docketing the action

is hereby extended twenty (20) days from the date

of the filing of this order.

Done in open Court this 29th day of August,

1952.

/s/ MICHAEL J. ROCHE,
Judge of the U. S. District

Court.

[Endorsed] : Filed September 2, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

I, C. W. Calbreath, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing docu-

ments, listed below, are the originals filed in the

above-entitled case and that they constitute the rec-

ord on appeal as designated by the attorneys herein.

Petition for declaratory judgment.

Amendment to petition for declaratory judgment.

Answer of defendant Headrick & Brown Co., to

petition for declaratory judgment; Counter Claim

by Defendant, Headrick & Brown Co., against U.

S. Fidelity & Guaranty Co.; Cross-Claim by De-

fendant, Headrick & Brown Co., against Defend-

ant, Canadian Indemnity Co.

Answer of Defendants Canadian Indemnity Co.

and Thomas Rigging Company.

Answer of Defendant Canadian Indemnity Co.

to Cross-Claim of Headrick & Brown Co.

Amendment to petition for declaratory judgment,

to conform to the evidence.

Memorandum opinion by Judge Herbert W.
Erskine.

Memorandum opinion by Judge Edward P. Mur-

phy.

Amendment to opinion.

Findings of Fact and conclusions of law.

Declaratory and money judgment.

Notice of appeal by The Canadian Indemnity Co.
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Statement of Points on appeal.

Designation of contents of record on appeal.

Designation by Appellee, U. S. Fidelity & Guar-

anty Co.

Designation of additional record on appeal by

Headrick & Brown Co.

Order extending time to docket record on appeal.

In Witness Whereof I have hereunto set my
hand and affixed the seal of said District Court this

16th day of September, 1952.

[Seal] C. W. CALBREATH,
Clerk.

By /s/ C. M. TAYLOR,
Deputy Clerk.

[Endorsed]: No. 13544. United States Court of

Appeals for the Ninth Circuit. Canadian Indem-

nity Company, a corporation. Appellant, vs. United

States Fidelity & Guaranty Company, a corpora-

tion, and Headrick & Brown Company, a co-part-

nership consisting of Bern Headrick, Sr., Bern

Headrick, Jr., and Russell Richard Brown, Appel-

lees. Transcript of Record. Appeal from the United

States District Court for the Northern District of

California, Southern Division.

Filed September 16, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 13544
i

THE CANADIAN INDEMNITY COMPANY, a

Corporation,

Appellant,

vs.

UNITED STATES FIDELITY & GUARANTY
CO.,

Appellee.

STATEMENT OF POINTS ON APPEAL

The Canadian Indemnity Company, a corpora-

tion, appellant in the above-entitled action, here-

with presents its points upon which it claims the

District Court erred:

I.

That the evidence is insufficient to justify the

decision or judgment in favor of the appellee

United States Fidelity & Guaranty Company, a

corporation, and against the appellant The Cana-

dian Indemnity Company, a corporation.

11.

That the said decision or judgment is against the

law.

III.

That the District Court erred in not applying

the law of the State of California as set forth in
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Consolidated Shippers v. Pacific Employers Insur-

ance Co., 45 C.A. 2d 288.

IV.

That the District Court erred in the misapplica-

tion of the facts and the misconstruction of the law

as set forth in United Pacific Ins. Co. v. Ohio Cas-

ualty Ins. Co., 172 Fed. Reporter 2d 836.

Dated September 22, 1952.

/s/ WILLIAM C. BURNS,

/s/ LEO A. ELKINS,
Attorneys for Appellant, The Canadian Indemnity

Company, a Corporation.

Receipt of Copy acknowledged.

[Endorsed] : Filed September 23, 1952.
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No. 13,544

IN THE

United States Court of Appeals

For the Ninth Circuit

Canadian Indemnity Company,

a Corporation,
Appellant,

vs.

United States Fidelity & Guaranty

Company, a Corporation, and Head-

EiCK & Brown Company, Co-part-

nership Consisting of Bern Head-

rick, Sr., Bern Headrick, Jr., and

Russell Richard Brown,
Appellees.

BRIEF OF APPELLANT

CANADIAN INDEMNITY COMPANY, A CORPORATION.

STATEMENT OP CASE.

This is an appeal by Canadian Indemnity Company,

a corporation, from a judgment entered against it and

in favor of the United States Fidelity and Guaranty

Company, a corporation, for the sum of $60,811.70,

arising from a petition for a declaratory judgment.

(TR 175.)



1. The parties.

This action was brought by United States Fidelity

& Guaranty Company, a corporation, against Walter

M. Church, an individual; Thomas Rigging Com-

pany, a corporation; Canadian Company, a cor-

poration; Headrick & Brown Co., copartnership con-

sisting of Bern Headrick, Sr., Bern Headrick, Jr.,

and Russell Richard Brown, and Thomas Goff, an

individual. (TR 3.)

Appellant, Canadian Indemnity Company a corpo-

ration will be referred to as '^ Canadian" and United

States Fidelity & Guaranty Company, appellee, will

be referred to as ''U. S. F. & G". The defendants in

the District Court, Walter M. Church, an individual

will be referred as Church, Thomas Rigging Company,

a corporation, will be referred to as Thomas Rigging

;

Headrick & Brown Co., a copartnership consisting of

Bern Headrick, Sr., Bern Headrick, Jr., and Russell

Richard Brown, will be referred to as Headrick &
Brown Co., and Thomas Goff, an individual will be

referred to as Goff.

The memorandum opinion of District Judge Erskine

and the opinion of District Judge Murphy is printed

in full in the appendix.

Reference will be made to the printed pages of the

transcript of the record as TR.

2. The jurisdictions.

The jurisdiction of the District Court was invoked

under the provisions of sections 2201 and 2202 of Title

28, United States Code. The amount in controversv



was admittedly more than $3000.00 U. S. F. & G. is a

citizen of the State of Maryland ; Canadian is a citizen

of the Dominion of Canada.

The other defendants were citizens and residents

of the State of California at the time the action was

filed. (TR 137.)

II.

STATEMENT OF FACTS.

Thomas Rigging Co. was employed by Osborn En-

gineering Company, a corporation, to deliver a steel

girder to the premises of the Butler Manufacturing

Co., in Richmond, California. Alfred Dalziel, an

employee of Thomas Rigging Co., and the driver of

the truck trailer that hauled the steel girder, invited

an acquaintance, Walter M. Church, along for the

ride.

When the steel girder reached its destination,

Thomas Goff, an employer of Headrick & Brown, a

copartnership performing certain work for Butler

Bros., assumed supervision of the unloading. Slings

were placed around the girder; the rear chain binders

were released by the truck driver. Church who had

gone along for the ride was directed by Goff to re-

move the front chain binder. While so doing, and

while the girder was still resting upon the trailer bed,

Goff negligently allowed the beam to shift, causing

Church to fall to the ground and injure himself. (TR
120.)



Church filed suit in the Superior Court of the State

of California in and for the County of Contra Costa

entitled

:

''No. R 777

Walter M. Church,

vs.

Plaintiff,

Osborne Engineering Co., a Corp.;
G-eorge Don, R. C. Moller, The
Thomas Rigging Co., a Corp. ; Alfred
Dalziel, Butler Manufacturing Co.,

a Corp.; Paul Shoemaker, Headrick
& Brown, a Copartnership consisting

of Bern Headrick, Sr., and Russell

Brown, Thomas Goff, H. Holeman,
Doe One, Doe Two, Doe Three, Doe
Four, and Doe Five,

Defendants."

The case was tried before a jury who brought in the

following verdict

:

''* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et at., and Butler Mfg.

Co., and assess damages in the sum of $47,500.00

(Emphasis added.)* * •3e-7?

The verdict of the jury was in favor of the defend-

ants Alfred Dalziel and Thomas Rigging Co., absolv-

ing them of any responsibility.

The verdict against Butler Mfg. Co. was later

vacated and set aside. (TR 121.)

Judgment was entered in the following terms

:

''That said plaintiff Walter M. Church do have

and recover of and from said defendants Head-



rick & Brown, a copartnership consisting of Bern
Headrick, Sr., and Russell Brown, and Thomas
Goff, the sum of Forty-Seven Thousand Five

Hundred ($47,500.00) Dollars, together with all

the said plaintiff's costs and disbursements in-

curred herein in this action, amounting to the

sum of $1,294.27." (TR 121, 122.)

On April 1, 1948, the day of the accident, there was

in force a policy of insurance issued by the U.S.F. & G.

to Headrick & Brown as follows

:

"Schedule Liability Policy of Insurance No.

SMC86064 to Bern Headrick, Bern Headrick, Jr.,

and Russell Richard Brown, dba Headrick &
Brown Co. (hereinafter referred to as Headrick

& Brown Co.) ; said policy was in full force and
effect during the period September 29, 1947, to

September 29, 1948; under the terms of said

policy the plaintiff insured said Headrick &
Brown Co., and, among other things, agreed, as

follows

:

Insuring Agreements

1. Coverage A—Bodily Injury Liability.

To pay on behalf of the insured all sums which

the insured shall become obligated to pay by

reason of the liability imposed upon him by law

for damages, including damages for care and loss

of services, because of bodily injury, including

death at any time resulting therefrom, sustained

by any person or persons, caused by accident and

arising out of the hazards hereinafter defined."

(TR 6, 7.)
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' Conditions

12. Other Insurance.

If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater propor-

tion of such loss than the applicable limit of lia-

bility stated in the declarations bears to the total

applicable limit of liability of all valid and col-

lectible insurance against such loss.

13. Subrogation.

In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the In-

sured shall execute all papers required and shall

do everything that may be necessary to secure

such rights." (TR 11.)

On April 1, 1948, there was in force a policy of in-

surance issued by the Canadian to Thomas Rigging

Company as follows

:

^'The Canadian Indemnity Company
does hereby agree with the named insured, in con-

sideration of the premium, subject to the limits

of liability and other terms of this policy;

1. To Pay on behalf of the insured all sums
which the insured shall become obligated to pay

by reason of the liability for damages (1) im-

posed upon him by law or (2) assumed or re-

tained by him under any warranty of goods or

products, or under any contract or agreement

wholly in writing which liability, without such

contract or agreement, would not attach, Because

of Coverage A—Bodily Injury, Sickness or Dis-



ease, including Death at any time resulting there-

from, sustained by any person or persons ; Cover-

age B—Injury to or Destruction of Property, in-

cluding loss of use thereof, arising out of the

ownership, maintenance or use of any automo-

bile." (TR 72, 73.)

''Other Insurance—If at the time of an acci-

dent there is any other insurance available to the

insured (in this or any other carrier) there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit

of liability of this policy is in excess of the ap-

plicable limit provided by the other insurance

available to the insured this policy shall afford

excess insurance over and above such other in-

surance in an amount sufficient to afford the in-

sured a combined limit of liability equal to the

applicable limit of liability afforded by this policy.

It is further provided that in respect of loss aris-

ing out of the operation, maintenance or use of

any non-owned automobile other than a hired

automobile, the applicable insurance afforded by
this policy shall be excess over and above such

other available insurance. Insurance under this

policy shall not be construed to be concurrent

or contributing with any other insurance which is

available to the insured." (TR 79, 80.)

The ''other insurance" in the U. S. F. & G.'s policy

is designated as a "pro-ration" clause.

The "other insurance" in the Canadian Indemnity's

is of the type commonly referred to as an "excess

insurance" clause.
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(a) Original trial heard by Judge Erskine.

The original trial of this case was heard by Judge

Erskine. Upon the submission of the case Judge

Erskine filed a memorandum opinion. (See Appendix.)

Paragraph 5 of this opinion is as follows:

''5. That Headrick & Brown Co., is also an

'insured' imder the terms of the U.S.F. & G. Co.

policy and therefore in so far as any liability that

might fall upon Headrick & Brown Co., as a re-

sult of this accident, the obligation of Canadian

Indemnity Company in regard to said liability

is subject to the 'other insurance' clause of the

Canadian Indemnity Company policy. Although the

U.S.F. & G. Co., by paying any final judgment

against Headrick & Brown Co., would become sub-

rogated to all rights of indemnity of Headrick &
Brown Co., against its employee, Thomas GofP,

and thereby entitled to recovery against Canadian

Indemnity Company as the insurer of Thomas
Goff, such indemnity rights cannot be employed

to nullify or circumvent the 'other insurance'

clause of the Canadian Indemnity Company
policy, to which Headrick & Brown Co., is subject,

as an 'insured' under said policy." (TR 117, 118.)

The Honorable Herbert W. Erskine died before

settling or signing the findings of fact and conclusion

of law.

(b) Second trial heard by Judge Murphy.

Following the death of Judge Erskine, it was stipu-

lated that the case be submitted to Judge Murphy

on the reporter's transcript and the briefs on file.



Thereafter Judge Murphy filed an opinion (see ap-

pendix), together with his findings of fact and con-

clusions of law, together with a declaratory and money

judgment for the sum of $60,811.70 in favor of U. S.

F. & G. and against Canadian Indemnity Company.

(TR 135.)

III.

SPECIFICATIONS OF ERRORS.

1. The judgment of the District Court that U. S.

F. & G. was entitled to recover from Canadian, all

monies paid by it on behalf of its assured, Headrick

& Brown Co., is not supported by the evidence and is

against the law.

2. In failing to correctly apply to this case the

facts and the law as set forth in United Pacific In-

surance Co. V. Ohio Casualty Ins. Co., 172 F. (2d)

836, the District Court erred.

3. The District Court erred, in not applying to the

case at bar, the law of the State of California, as set

forth in Consolidated Shippers v. Pacific Employers

Insurance Co., 45 C. A. (2d) 288.

I
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IV.

SUMMARY OF ARGUMENT.

The District Court held that based on the case of

United Pacific Insurance Co. v. Ohio Casualty Ins.

Co., 172 F. (2d) 836 (9th C. A. 1949), the ultimate

liability fell on Canadian as a result of a primary-

secondary liability theory or some subrogation recoup-

ment doctrine.

Canadian will maintain in this Court that under the

right of subrogation, the insurance carrier U, S. F. &
Gr. does not have any greater rights than its assured

Headrick & Brown Co.

That Headrick & Brown being insured by Canadian

and U. S. F. & G. was doubly insured. It will be

urged further that under the cases of the United

Pacific Insurance Company v. Ohio Casualty Insur-

ance Co., and the Consolidated Shippers v. Pacific

Employers Insurance Co., 45 C. A. (2d) 288, the lia-

bility of Canadian (being excess insurance) should

have been limited to only the amount of the loss

in excess of the limits of the other valid and collectible

insurance covering the same loss, namely any loss over

the sum of $50,000.00, that sum being the limits of the

U. S. F. & G. policy. By holding that Canadian is

liable for the entire loss, the trial Court in effect

nullified the ''other insurance provision" of the Can-

adian policy and deprived it of an important provision

of its insurance contract.
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V.

ARGUMENT.

1. THE JUDGMENT OF THE DISTRICT COURT THAT U. S. F. &
a., WAS ENTITLED TO RECOVER FROM CANADIAN ALL
MONEY PAID BY IT ON BEHALF OF ITS ASSURED, HEAD-
RICK & BROWN CO., IS NOT SUPPORTED BY THE EVI-

DENCE AND IS AGAINST THE LAW.

The liability, if any, of the Canadian arises solely

from its contract of insurance. The Courts cannot

make a new contract for the parties. The Courts can-

not refuse to give legal effect to all clauses of its con-

tract, assuming they are not against public policy. An
insurance company can limit its risks.

Canadian under its other insurance clause said in

effect that if any person claimed under its policy, it

would first have to exhaust the limits of their own

policy before they (Canadian) would be liable, under

its policy.

p The Supreme Court of the State of California in the

case of National Automobile Insurance Company v.

Industrial Ace. Comm., 11 Cal. (2d) .694, 81 P. (2d)

928, expresses the rule as follows

:

"The right of an insurer to limit its contract of

coverage may not be questioned. Zurich Gen. Ace.

Ins. Co. V. Stadelman, 208 Cal. 151, 280 P. 687;

Ocean Ace, etc.. Corporation v. Industrial Ace.

Comm., 208 Cal. 157, 280 P. 690."

(a) The Canadian contract of insurance was excess insurance.

The District Court found that Canadian insurance

was excess insurance.
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Excess insurance is, as its name indicates, insur-

ance which is to apply only after the exhaustion of

other insurance and is to cover only the excess of any

loss over the amount of such other insurance.

A contract of insurance may stipulate that it shall

insure only such loss as shall exceed the amount of the

other insurance and in such a case no liability will

attach until the other insurance has been exhausted.

Couch, Cyclopedia of Insurance Law, Vol. 7, 1937

Supplement p. 133:

''An insurer is not obligated to contribute to a

loss on a prorata basis with other insurers where

its contract provides clearly that the insurer is

liable only for so much of a loss as is not covered

by other insurance." (Marine Transit Corp. v.

Northwestern F. d M. Ins. Co. (CCA. 2d) 67

Fed. (2d) 544.)

The contract of Canadian in dealing with the sub-

ject of its liability in the event there was other in-

surance, expressly provided as follows

:

"Other Insurance—If at the time of an acci-

dent there is any other insurance available to the

insured (in this or any other carrier) there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit

of liability of this policy is in excess of the ap-

plicable limit provided by the other insurance

available to the insured this policy shall afford

excess insurance over and above such other in-

surance in an amount sufficient to afford the in-

sured a combined limit of liability equal to the
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applicable limit of liability afforded by this policy.

It is further provided that in respect of loss aris-

ing out of the operation, maintenance or use of

any non-owned automobile other than a hired

automobile, the applicable insurance afforded by
this policy shall be excess over and above such

other available insurance. Insurance under this

policy shall not be construed to be concurrent or

contributing with any other insurance which is

available to the insured."

The rights of this appellant under its contract of

insurance must, of course, be determined from the

language therein contained, and its terms being plain

and unambiguous, the same must be enforced as writ-

ten. "While it is the duty of the Courts in proper

cases to construe the contracts of the parties, yet, they

have no power to construct a new contract for them,

nor is the reason which moved the parties to write the

contract as they did, material. Whether other insur-

ance exists is a pure question of law.

Miller v. Home Insurance Co., 108 Pa. Sup. Ct.

278, 162 Atl. 819.

(b) The doctrine of subrogation as applied by District Court.

The manner in which the District Court reached

its decision, is set out in detail in its written opinion.

It is in part as follows

:

"We thus are brought to the basic question in

this proceeding: Does ultimate liability fall on

Canadian as a result of a primary-secondary

liability theory or some subrogation-recoupment
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doctrine? The case of United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., 172 F. (2d) 836 (9th C. A.

1949), appears to answer this question in the

affirmative. * * * By reason of its extended cover-

age Canadian directly insured Goff and it cannot

subrogate against itself. On the other hand U. S.

F. & C, by paying the judgment becomes subro-

gated to all the rights of Church and of Head-
rick &} Brown against the employee—tort-feasor

and against his sole insurer. Under the rule of the

United Pacific case there is no problem of con-

tribution where the person ultimately liable is

insured under but one policy, and so the 'other

insurance' clauses are completely irrelevant to

this decision." (Tr. 129, 131.)

The District Court in order to reach the policy of

Canadian, extended the doctrine of subrogation beyond

anything heretofore permitted by the law. As stated

by this Court in American Surety Company v. Bank

of California, 9 Cir., 133 F. (2d) 160, 162, the right of

subrogation is a creature of equity, applicable where

one person is legally required to pay a debt for which

another is primarily responsible, and which the latter

should in equity discharge.

The Supreme Court of California in Meyers v. Bank

of America Nat. Trust ,& Savings Assn. et al., 11 C.

(2d) 92, 77 P. (2d) 1084 at page 98 quotes the follow-

ing language from the case of New York Title <k Mort-

gage Co. V. First National Bank, 8 Cir., 51 F. (2d)

485, at 487:
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''But if there were any doubt as to the soundness

of this position, we think it clear that plainti:ffi

is not entitled to invoke the remedy of subroga-

tion, because that right is an equitable one, and

is applicable in cases in which one party is re-

quired to pay a debt for which another is pri-

marily answerable, and which, in equity and good

conscience, ought to be discharged by the latter.

It is the method which equity employs to require

the payment of the debt by him who in good

conscience ought to pay it, and to relieve him
whom none but the creditor could ask to pay. It

cannot as a matter of right, be invoked in all

cases without regard to circumstances, but only

in cases in which justice demands its application,

and the rights of one asking subrogation must have

a greater equity than those who oppose him. As
said by this court in American Surety Co. v.

Citizens' Nat. Bank (8 Cir.), 294 F. 609: 'The

right of subrogation is an equitable right, and
where equities are equal the right does not exist

and there can be no relief.'
"

There was no equity in holding Canadian liable,

when the loss occurred out of the business operations

conducted by Headrick & Brown Co., the assured of

U. S. F. & G.

Canadian owed no duty, legal or moral to U. S. F. &

G. They are just another insurance company operat-

ing for profit. Surely Canadian did not insure U. S.

F. & G. Any rights that would accrue to U. S. F. & G.

would be only by the right of subrogation. By paying

the judgment on behalf of Headrick & Brown Co.,
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which it was required to do under its contract of in-

surance, U. S. F. & G. is permitted under equitable

principles of law to step in their shoes. The law does

not contemplate giving them greater rights than their

assured.

U. S. F. & Gr. should not be permitted to claim that

under subrogation it steps in the shoes of Headrick

& Brown Co. as to their rights only and they are

shielded from any defenses that may be asserted

against Headrick & Brown Co. If Headrick & Brown

Co. paid the judgment and it endeavored to collect the

money paid from Canadian, no one would deny that

Canadian under its policy would be entitled to inquire

of Headrick & Brown Co., if it carried other insur-

ance, and if so, the policy limits would have to be ex-

hausted before Canadian's liability would attach.

The net result of the judgment in the case at bar

is the placing of U. S. F. & G. on equal footing with

a holder in due course of a negotiable instrument, in

that both take free and clear of any defenses. As

pointed out so clearly in the memorandum opinion

of Judge Erskine:

"5. That Headrick & Brown Co., is also an
^insured' under the terms of the U. S. F. & G. Co.

policy and therefore in so far as any liability that

might fall upon Headrick & Brown Co., as a re-

sult of this accident, the obligation of Canadian
Indemnity Company in regard to said liability is

subject to the 'other insurance' clause of the

Canadian Indemnity Company policy. Although

the U. S. F. & G. Co., by paying any final judg-
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ment against Headrick & Brown Co., would be-

come subrogated to all rights of indemnity of

Headrick & Brown Co., against its employee,

Thomas Golf, and thereby entitled to recovery

against Canadian Indemnity Company as the

insurer of Thomas Goff, such indemnity rights

cannot he employed to nullify or circumvent the

'other insurance' clause of the Canadian Indem-
nity Company policy^ to which Headrick <£• Brown
Co., is subject, as an insured' under said policy/'

(Emphasis added.)

2. IN FAILING TO CORRECTLY APPLY TO THIS CASE, THE
FACTS AND THE LAW AS SET FORTH IN UNITED PACIFIC
INSURANCE CO. v. OHIO CASUALTY INS. CO., 172 F. (2d) 836,

THE DISTRICT COURT ERRED.

It will be demonstrated to this Court that the case

of United Pacific Insurance Co. v. Ohio Casualty Co.,

172 F. (2d) 836, so heavily relied upon by the District

Court does not support the conclusions reached by the

Court. That the case, when considered in conjunction

with the California cases will compel a reversal of this

judgment.

The facts in the case of United Pac. Ins. Co. v.

Ohio Casualty, are as follows: on January 16, 1946,

one Floyd Gilbert was an employee of R. H. McKeon
and George B. Page, a California partnership doing

business as ''Pacific Laundry and Dry Cleaners,"

hereinafter called Pacific.

On said date Gilbert was driving a truck on business

of Pacific, and while so engaged negligently caused
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physical and property damage to one Echols and his

son. The parties conceded the negligence of Grilbert

and his personal liability was not questioned.

On the said date George B. Page, above mentioned

was also owner of, and doing business as ''Mission

Towel Supply Company", hereafter called Mission.

The injured parties brought suit in a California Court

naming as defendants Pacific, Mission and Gilbert.

The issue presented concerns the nature and lia-

bilities of United Pacific Ins. Co. and the Ohio Casu-

alty Insurance Co., under two certain policies of auto-

mobile insurance issued by them. The policy issued

by Ohio covered Pacific, the other policy issued by

United covered Mission. Both policies were in force

and effect at all times.

The United policy covering Mission and George

B. Page named as assured therein ''George B. Page,

individually and doing business as (DBA) Mission".

As drawn, the policy admittedly covered a certain

truck owned and registered in the name of Page.

About a year prior to Echols' accident Page had leased

or rented truck to Pacific to be used by Pacific in its

business operations. It was argued that Gilbert was

driving this truck on business of Pacific when his

negligence caused the Echols accident.

With reference to the Echols' accident. United con-

cedes that its policy issued to and covering Mission

also insured Gilbert personally under its extended

coverage. The parties agree that the truck so being
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used by Pacific was used with permission of Page, its

owner.

The named assured in the Ohio Policy covering Pa-

cific were "R. H. McKeon and George B. Page, doing

business as (dba) Pacific".

The real issue which caused the controversy was

whether the Ohio policy insuring Pacific also extended

to and provided personal insurance for Gilbert, the

employee of Pacific who was negligent while driving

a truck owned by Page.

The Court in effect held that for insurance pur-

poses the parties may recognize a partnership entity,

hence Page in his individual capacity was not insured

in the policy of Ohio covering R. H. McKeon and

George B. Page, doing business as Pacific. That Gil-

bert was not covered under this policy for the reason

that the policy was written to only insure the partner-

ship entity called Pacific.

The Court held that United Pacific Insurance Co.

insured

:

1. Gilbert (the negligent agent or employee).

2. Page dba Mission Linen Co. (the owner of the

truck).

That the Ohio Casualty Co. insured

:

1. Only the partnership entity of McKeon &
Page dba Pacific Laundry;

2. Did not insure Page in his individual ca-

pacity;
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3. Did not insure the truck involved in the

accident.

The Court concluded that all of the parties were

insured in different companies. This being true, none

of the parties were doubly insured.

When it is borne in mind that the District Court

found that Headrick & Brown was insured under the

policies of U. S. F. & G. and Canadian, the following

language of the Court at page 844 is most significant

:

'^ United contends that there was 'double insur-

ance' in this case under the doctrine of Consoli-

dated Shippers, Inc., 45 Cal. App. 2d 288, 114

P. 2d 34 and Lamb v. Belt Casualty Co., 3 Cal.

App. 2d 624, 40 P. 2d 311. Double insurance is

defined in Section 590 of the California Insur-

ance Code as existing 'where the same person is

insured by several insurers separately in respect

to the same subject and interest.' We do not

agree. If either Page dba Mission, or McKeon
and Page dba Pacific, were insured by several

insurers, there would be double insurance. The
Consolidated and Lamb cases, supra, involved

policies issued by different companies to the same
assured, not to different assureds and did involve

double insurance. Where separate defendants are

insured in different companies there is no double

insurance. In the cases mentioned, the assured

had a policy with two companies covering the

same loss, thus resulting in double insurance.

Such a result could be reached in this case only

by holding that the exclusions in the Ohio policy

are without meaning and that Page, in his in-
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dividual capacity, is insured as a partner in Mc-
Keon and Page despite the care to exclude him,

as such an insured. Further, the policies in each

case cited above had pro-rata clauses excluding

recovery from the insurer of a larger proportion

of any loss than the coverage bore to the whole

amount of applicable insurance."

The District Court in its written opinion reasons as

follows

:

"By reason of its extended coverage Canadian

directly insured GofP and it cannot subrogate

against itself. On the other hand U. S. F. & Gr.,

by paying the judgment becomes subrogated to

all the rights of Church and of Headrick & Brown
against the employee—tort-feasor and against his

sole insurer. Under the rule of the United Pacific

case there is no problem of contribution where the

person ultimately liable is insured under but one

policy, and so the 'other insurance' clauses are

completely irrelevant to this decision.
'

'

Paragraph 8 of the District Court's conclusion of

law is as follows:

''By reason of its extended coverage The Can-

adian Indemnity Company directly insured

Thomas Groff and it cannot subrogate against

itself. On the other hand, United States Fidelity

& Guaranty Company, by paying the judgment,

becomes subrogated to all the rights of Walter M.
Church and of Headrick & Brown Co, against the

employee tort-feasor, Thomas Groff, and against

his sole insurer. There is no problem of contribu-

tion where the person ultimately liable is insured

under but one policy, and so the 'Other Insur-
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ance' clauses of the two insurance policies are

completely irrelevant.
'

'

The District Court's conclusions do violence to

the rulings, intent, and language of this Court in the

case of United Pacific Insurance Co. v. Ohio Casualty

Ins. Co., 172 F. (2d) 836.

After stating that it disagreed with the contention

of the United Pacific Ins. Co. that there was ''double

insurance" in this case under the doctrine of Con-

solidated Shippers, Inc. v. Pacific Employers Insur-

ance Co., 45 C.A. (2d) 288, 114 P. (2d) 34 and Lamb
V. Belt Casualty Co., 3 C.A. (2d) 624, 40 P. (2d) 311,

the Court then stated at page 844

:

'

' If either Page dba Mission or McKeon and Page
dba Pacific, were insured by several insurers there

would be double insurance. '

'

After deciding that there was no double insurance

because the various parties were insured in different

companies the Court then stated at page 845

:

"We agree with Ohio that this case involves no
problem of prorating insurance but rather pre-

sents the question of who carries the insurance on

the ultimately liable single tort-feasor—Gilbert."

To subscribe to the meaning that the District Court

gives to this quotation would necessitate the ignoring

of the earlier language of the Court when it said:

''If either Page dba Mission, or McKeon and
Page dba Pacific were insured by several insurers,

there would be double insurance."
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Of course, after this Court decided that there was

no double insurance involved the problem of pro-

rating insurance would become moot, and further

discussion would be academic. This statement should

not be tortured into authority for the District Court's

ruling that ^'the other insurance clauses are com-

pletely irrelevant to this decision."

Headrick & Brown Co. in the instant case is the

counterpart of McKeon & Page dba Pacific. If Mc-

Keon & Page were insured by several insurers in the

same manner as Headrick & Brown Co. this Court

would have held there was double insurance and its

ruling would have been different. The weak link in

the District Court's chain of reasoning is that while

Headrick & Brown Co. is doubly insured, none of the

parties in the case relied upon by the District Court

were doubly insured.

3. THE DISTRICT COURT ERRED IN NOT APPLYING TO THE
CASE AT BAR THE LAW OF THE STATE OF CALIFORNIA,
AS SET FORTH IN CONSOLIDATED SHIPPERS v. PACIFIC
EMPLOYERS INSURANCE CO., ET AL., 45 C. A. (2d) 288.

The facts in the case of Consolidated Shippers v.

Employers Insurance Co., et al., 45 C. A. (2d) 288,

114 P. (2d) 34 (hearing denied by Supreme Court) are

as follows:

Commercial Standard Insurance Company issued a

policy of public liability insurance whereby it agreed

to insure M. L. Harvey and/or Consolidated Ship-

pers, Inc., against loss arising from or resulting from
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ownership, maintenance or use of a Chevrolet truck

which was owned by Harvey.

Pacific Employers Insurance Company, issued a

policy of public liability insurance by the terms of

which it insured Consolidated Shippers, Inc., alone

against loss by reasons of any liability imposed by

law resulting from the operation of all automobiles

and trailers other than those owned by Consolidated

Shippers which were transporting merchandise on a

contract basis for the account of Consolidated Ship-

pers.

Each policy contained a provision for the proration

of insurance, pro^ading in effect that if the insured

carried other insurance against the same loss, the

insurer would not be liable for a larger proportion

of the entire loss than the amount named in the policy

bore to the entire amount of collectible insurance.

While both policies were in effect, Harvey was trans-

porting merchandise in his Chevrolet truck covered

by the Commercial policy pursuant to contract with

the Consolidated Shippers, Inc. and became involved

in an accident resulting in death of two persons. The

accident occurred in Arizona and two actions to re-

cover damages were instituted against Harvey and

Consolidated Shippers, Inc. Both insurance com-

panies were duly notified of the accident and of the

filing of the actions in Arizona. Both companies re-

fused to defend the actions. Prior to trial date, the

parties stipulated, without admitting liability, to a

compromise judgment being entered in favor of the
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plaintiffs in the damage actions for an aggregate

amount of $11,000.00. By this action Consolidated

Shippers sought to recover the amount which it had

paid in satisfying the Arizona judgments.

In order to comply with the terms of Arizona law

regarding interstate motor freight carriers, Harvey

entered into an agreement with Consolidated Shippers,

Inc., reciting that he had leased the Chevrolet truck

to the corporation. The agreement was executed and

filed in the State of Arizona prior to the happening

of the accident. Evidence was introduced on the trial

of the case in an effort to show that, notwithstanding

the apparent relationship between Harvey and the

corporation arising out of the lease agreement, at the

time of the accident Harvey was actually an independ-

ent contractor and not an employee of Consolidated.

Upon such evidence the trial Court found that Com-

mercial was primarily liable under its policy and that

Pacific's policy was secondary insurance which did not

attach or become collectible until the limits of Com-

mercial's policy had been exhausted.

On appeal, the judgment of the trial court was re-

versed as disclosed by the following quotation from

the opinion, pages 35, 36, 37, 114 P. (2d) :

''The contention of Commercial that the finding

or conclusion of the trial court to the effect that

its policy afforded primary coverage and Pa-
cific's secondary coverage is not supported by the

evidence and is contrary to law must be sustained.

So far as plaintiff is concerned, the risk covered

by each policy was the same. The Commercial
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policy afforded plaintiff insurance against loss

resulting from any liability arising out of the

maintenance or use of the Chevrolet truck. By the

Pacific policy plaintiff was insured against loss

resulting from any liability arising out of the

operation of any truck, although it was not spe-

cifically described in the policy. While it is true

that the Commercial policy covered Harvey as

well as plaintiff, there can be no doubt so far as

plaintiff is concerned that the risks covered by
both policies were coextensive. If the policies

had in effect the same coverage, neither could be

primary but both insurers were jointly liable.

Each policy provided expressly that if the assured

carried other insurance against a loss covered by
the policy then the insurer would not be liable

for a larger proportion of the entire loss than the

amount payable under its policy bore to the total

amount of collectible insurance. Neither contained

any provision to the effect that the insurance af-

forded thereby was to be considered as excess in-

surance in the event the assured carried other

collectible insurance covering the same loss. The
effect of the trial court's decision, however, is to

read such a provision into the policy issued by
Pacific.

To construe the Pacific policy as excess insur-

ance is to give it a construction entirely incon-

sistent with the express terms of the policy. Pro-

visions for either pro rata or excess insurance

are based upon the same circumstances, i.e., the

existence of other valid and collectible insurance

covering the same loss. It is obvious that if in-

surance is pro rata it cannot at the same time be
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excess insurance as to the same loss. The effect

of a provision for the proration of an insurance

loss is to require the several insurers of the same
risk to share the total loss. If a policy be con-

sidered as excess insurance the idea of sharing

the loss is negatived, for the excess insurer is

liable only for the amount of the loss in excess

of the limits of other valid and collectible insur-

ance covering the same loss. By holding that Pa-

cific was an excess or secondary insurer the trial

court completely vitiated the provision for the

proration of loss as expressed in the policy. An
insurance policy is to be construed like any other

contract, and where there is no ambiguity in the

language used it must be construed in accordance

with the intention of the parties. Rankin v.

Amazon Ins. Co., 89 Cal. 203, 26 P. 872, 23 Am.
St. Rep. 460. The intention of the parties to the

Pacific policy, as expressed in the provision for

proration of the loss, being imambiguous, must
govern. Had the parties intended the Pacific

policy to be excess insurance it would have been a

simple matter to express such intention by appro-

priate language in the policy. Not having done so,

they are bound by the express terms of the policy.*******
Pacific contends that Harvey was primarily

liable, that plaintiff was secondarily liable and

that the judgment correctly determines the re-

spective liabilities. No California case is cited in

support of this proposition and we know of no

law in this state fixing degrees of liability in

relation to the joint liability for torts. From the

fact that an action to recover damages for in-

juries resulting from the negligence of an em-
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ployee may be maintained against either the em-

ployer or the employee alone (Schilling v. Central

California Traction Co., 115 Cal. App. 30, 1 P.

2d 53), or against both jointly, it would seem that

there could be no such thing as primary and

secondary liability. Moreover, the court made no

finding on the issue of primary and secondary

liability as between Harvey and plaintiff, and in

fact made no finding concerning the relationship

existing between Harvey and plaintiff out of

which the latter 's liability arose. In view of our

conclusion that both policies insured the same
risk so far as plaintiff is concerned, the fact that

plaintiff's liability may have been primary or

secondary becomes immaterial. Regardless of the

nature of such liability, any loss resulting there-

from was covered by both insurers.

Judgment reversed. '^

There is no important distinguishing feature to be

found between the case just cited, and the case at bar.

In the case just cited the Court found:

Commercial Ins. Co.

Insures

1. Harvey (the negligent agent

or employee).

2. Consolidated Shippers, Inc.

(not the owner of the truck)

.

Pacific Employers Co.

Insures

Only Consolidated Shippers,

Inc.

The Appellate Court rejected the theory that there

is primary and secondary liability. It held that each

insurance company must pay according to the pro-

visions of their policy and as between themselves can

limit the liability in any way they see fit.
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In the case at bar the Court found

:

Canadian U. S. F. & G.

Insures Insures

1. Goff (the negligent agent or 1. Ileadriek & Brown Co.

employee).

2. Headrick & Brown Co.

3. Thomas Rigging Co. (the

owner of the truck)

.

It is apparent that Consolidated Shippers and Head-

rick & Brown Co. occupy comparable and similar roles

in the cases.

The reason the Court in United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., 172 F. (2d) 836, did not fol-

low the rule of Consolidated Shippers, Inc. v. Pacific

Employers Insurance Co., 45 C. A. (2d) 288, 144 P.

(2d) 34, is stated on page 844 of its opinion as follows

:

''If either Page dba Mission, or McKeon and

Page dba Pacific, were insured by several insur-

ers, there would be double insurance."

If the parties in the case at bar and the parties in

the United Pacific Ins. Co. v. Ohio Casualty Ins. Co.,

172 F. (2d) 836, were interchanged, the counterpart

of McKeon and Page dba Pacific would be Headrick

& Brown Co., whom the District Court found was

doubly insured.

Under the rule of Erie Railroad Company v.

Tompkins, 304 U.S. 64, the District Court erred in

failing to follow the California rule as laid down by

the case of Consolidated Shippers v. Pacific Em-
ployers Ins. Co., 45 C. A. (2d) 288, 114 P. 21, 34. Both
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policies of insurance were California contracts, all the

parties with the exception of the insurance companies

were California residents, and the law of California

should have been applied. {Gates v. General Casualty

Co. of America, 9 Cir., 120 F. (2d) 925.)

CONCLUSION.

In conclusion, it is respectfully submitted that the

District Court erred in the respects pointed out in the

foregoing brief. Canadian appeals from the holding

of the Court that it be required to make U. S. F. & Gr.

whole for the loss it sustained as an insurer of Head-

rick & Brown Co.

The insurance contract of appellant expressly lim-

ited its liability for the amount of loss in excess of

the limits of other valid and collectible insurance

held by respondent's assured, Headrick & Brown Co.

The principles of equity have not been applied by the

District Court. There is no equity or fairness in re-

lieving U. S. F. & G. from the responsibility it con-

tracted for when issuing its policy to Headrick &

Brown Co. To allow U. S. F. & C on some subroga-

tion doctrine to nullify or circumvent the "other in-

surance" clause of the Canadian Indemnity Com-

pany policy, to which Headrick & Brown Co. is sub-

ject as an "insured" is to sweep aside the universal

rule of law that an insurer stands in no better posi-

tion than the insured.
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It is respectfully submitted that the judgment is

erroneous and should be reversed.

Dated, San Francisco, California,

February 4, 1953.

Respectfully submitted,

William C. Burns,

Leo a. Elkins,

Attorneys for Appellant,

Canadian Indemnity Company,

a Corporation.

(Appendix Follows.)
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Appendix

[Title of District Court and Cause.]

MEMORANDUM OPINION.

Erskine, District Judge.

After careful consideration of the facts and the ap-

plicable law, I have come to the following conclu-

sions as to the rights and liabilities of the various

parties concerned:

1. That Thomas Goff was ''using" the truck of

the Thomas Rigging Company at the time of the ac-

cident, and was, therefore, an ''insured" under the

terms of the Canadian Indemnity Company policy.

2. That there is a valid final judgment entered

against Thomas Goff and that the verdict of the jury

was sufficient to support said judgment entered

against him. The Canadian Indemnity Company as

the insurer of Thomas Goff is liable for the payment

of this judgment.

3. That Thomas Goff was not an "insured" under

the terms of the United States Fidelity & Guaranty

Company (hereinafter referred to as "U. S. F. & G.

Co.") policy, and therefore the "other insurance"

clause of the Canadian Indemnity Company policy is

inapplicable insofar as the judgment against Thomas

Goff is concerned.

4. That Headrick & Brown Company, being legally

responsible for the activities of its agent, Thomas

Goff, is, therefore, an "insured" under the terms of

the Canadian Indemnity Company policy.
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5. That Headrick & Brown Co. is also an '* in-

sured" under the terms of the U. S. F. & Gr. Co. pol-

icy and therefore insofar as any liability that might

fall upon Headrick & Brown Co., as a result of this

accident, the obligation of Canadian Indemnity Com-

pany in regard to said liability is subject to the ''other

insurance" clause of the Canadian Indemnity Com-

pany policy. Although the U. S. F. & Gr. Co., by pay-

ing any final judgment against Headrick & Brown Co.

would become subrogated to all rights of indemnity

of Headrick & Brown Co., against its employee,

Thomas Goff, and thereby entitled to recovery against

Canadian Indemnity Company as the insurer of

Thomas Goff, such indemnity rights cannot be em-

ployed to nullify or circumvent the ''Other insur-

ance" clause of the Canadian Indemnity Company

policy, to which Headrick & Brown Co. is subject as

an "insured" under said policy.

6. The claim of the defendants Headrick & Brown

Co., and Thomas Goff for attorneys' fees alleged to

have been incurred by them in the defense of this

action and the claim of the U. S. F. & G. Co., for at-

torneys' fees and costs incurred by them in defend-

ing Headrick & Brown Co., in the State Court action

and their fees and costs in the present action are de-

nied. The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. Supp. 66, upon which the

claims of Headrick & Brown Co., and Goff are based

is not applicable. In that case the insured was al-

lowed to recover his attorneys' fees from the insurer

in an action commenced by the insurer to have it de-
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clared that its policy did not protect the insured. The
Court in that case considered that the commencement

of the action by the insurer was tantamount to a

request by the insurer that the insured incur rea-

sonable attorneys' fees to defend the action. The in-

surer's liability for such reasonable expenses was pro-

vided for by a provision of the policy similar to one in

the policy issued by the defendant Canadian In-

demnity Company. See paragraph marked ''Defini-

tions" lines 25-42. In the case at bar, however, the de-

fendant Canadian Indemnity Company did not com-

mence the action but is a defendant therein, and

the fact that the action was commenced cannot be con-

strued as a request by it to Headrick & Brown Co., or

to Thomas Gofe, or to the U. S. F. & G. Co., to in-

cur any expense at the Canadian Indemnity Com-

pany's request. Furthermore it does not appear that

Goff has any agreement to pay any attorneys' fees to

Messrs. Tinning & DeLap in this action, or that

Headrick & Brown Co., have any agreement to pay

Messrs. Hadsell, Sweet & Ingalls any such fee. As far

as the U. S. F. & G. Co. is concerned this is simply a

proceeding on its part to recover from the Canadian

Indemnity Company on the ground that the Canadian

Indemnity Company is the sole insurer of Goff and is

primarily liable for any liability which might rest

on Headrick & Brown Co. As far as I can see there

is no special agreement of any kind by which the

claims of the U. S. F. & G. Co., or the defendants

Headrick & Brown Co., and Thomas Goff for reim-

bursement for attorneys' fees can be brought outside
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the general rule that attorneys' fees are not recov-

erable in ordinary civil actions.

Each party to pay his own costs of suit.

Dated : February 1st, 1951.

/s/ Herbert W. Erskine,

United States District Judge.



[Title of District Court and Cause.]

OPINION.

Murphy, District Judge.

Petitioner brings this action under the provisions

of the Federal Declaratory Judgment Act, §§ 2201 and

2202 of Title 28, U.S.C. for a declaration of the re-

spective rights, duties and liabilities of the named

parties growing out of a judgment for personal in-

juries recovered by defendant Church in a state ac-

tion. There is diversity of citizenship and the sum in

issue exceeds Three Thousand Dollars ($3,000.00).

Facts.

The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co. On
April 1, 1948, the said truck delivered a girder to the

premises of the Butler Manufacturing Co., in Rich-

mond, California, pursuant to a contract with the

owner of the girder to deliver it F. O. B. that destina-

tion. Upon its arrival, Thomas Goff, an employee of

Headrick & Brown, a partnership performing certain

work for Butler Bros., assumed supervision of the

unloading. Slings were placed around the girder. The

rear chain binders were released by the truck driver.

Church, who had accompanied the driver (in what

capacity does not appear), was then directed to re-

move the front chain binder. While so doing, and

while the girder was still resting upon the trailer bed,
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Groff negligently allowed the beam to shift, precip-

itating Church to the ground-

Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sus-

tained by Church in the fall. Named as defendants

in the second amended complaint were, inter alia,

'' Butler Manufacturing Co., a corp., * * * Headrick &
Brown, a copartnership consisting of Bern Headrick

Sr., and Russell Brown, Thomas Goff, * * *" (The

defendants in that action who did not figure in the

verdict and judgment are omitted from this recita-

tion of facts.) The pleadings were drawn, case tried,

and proposed verdicts framed upon the theory that

Thomas Goff, while acting in the scope of his em-

ployment by Headrick & Brown, negligently caused

the injury.

The jury brought in a verdict as follows

:

u* * * ^^^ ^]^g plaintiff Walter M. Church and

against Headrick & Brown, et al. and Butler Mfg.

Co., and assess damages in the sum of $47,500.00
* * *" (Emphasis added.)

The verdict against Butler Mfg. Co., was later va-

cated and set aside.

Judgment was entered in the following terms

:

^'That said plaintiff Walter M. Church do have

and recover of and from said defendants Head-

rick & Brown, a copartnership consisting of Bern

Headrick, Sr., and Russell Brown, and Thomas
Goff, the sum of Forty-seven Thousand Five

Hundred ($47,500.00) Dollars, together with all
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the said plaintiff's costs and disbursements in-

curred herein in this action, amounting to the

sum of $1,294.27."

Motions for judgment notwithstanding the verdict

and for new trial were denied. Headrick & Brown ap-

pealed, the judgment was affirmed, and it has now

become final as to each of the defendants. Execution

against Goff was returned unsatisfied. He is appar-

ently judgment proof. Hence this action to determine

ultimate liability of the respective insurance carriers.

On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily Injury

and Property Damage liability policy issued to

Thomas Rigging Company, owners and operators

of the truck. The applicable limit of liability under

it is $100,000.00. It carries an omnibus clause which

extends coverage to anyone using the vehicle with the

permission of the named insured, the Thomas Rigging

Co. The contract defines assured as:

''Any person while using an owned automobile

or a hired automobile, and any person or organ-

ization legally responsible for the use thereof,

provided the actual use is with the permission of

the named insured." (Emphasis added.)

The next succeeding definition is that of "automo-

bile":

"Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by

or for the insured * * *" (Emphasis added.)
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There is no definition of ''using" other than that

appearing above.

On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Scheduled liability policy, in-

suring the individuals constituting the copartnership

of Headrick & Brown. It is not an automobile policy

and does not have an extended insurance or omnibus

clause. It insures Headrick & Brown against loss

which that company shall become obligated to pay by

reason of liability imposed on it by law. It affords

coverage in the amount of $50,000.00. There is con-

tained in the contract the usual subrogation provi-

sions.

Finally, both policies contain ''other insurance"

clauses. Canadian Indemnity's is of the type com-

monly referred to as an "excess insurance" clause:

"If at the time of an accident there is any
other insurance available to the insured * * *

there shall be no insurance afforded hereunder

as respects such accident except that if the ap-

plicable limit of liability of this policy is in ex-

cess of the applicable limit provided by the other

insurance available to the insured this policy

shall afford excess insurance over and above such

other insurance * * * to the applicable limit of

liability afforded by this policy * * * Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured." (Emphasis

added.)
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U. S. F. & G.'s policy contains what has been desig-

nated as a ^'pro-ration" clause:

''If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater propor-

tion of such loss than the applicable limit of lia-

bility stated in the declaration ($50,000.00) bears

to the total applicable limit of liability of all

valid and collectible insurance against such loss."

There are two cross-complaints in this action, one

by Thomas Goff against the Canadian Indemnity Co.,

in which he sets out that he is an insured under the

subject policy, that he has outstanding against him a

judgment which with interest now exceeds $50,000.00,

that he has no assets to satisfy it, and that Canadian

has refused to pay it. He seeks exoneration and costs

of litigation. The other, that of Walter Church, the

injured man, sets out substantially the same facts

and he therefore asks that he be given a judgment

against Canadian plus costs in this proceeding. Since

this case was submitted U. S. F. & G. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U. S. F. & G. and one against

Canadian, in which they ask that the liability of the

companies be declared and that they be awarded costs

of litigation. U. S. F. & G. also claims that Canadian

should answer for their costs of defense and suit.
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Four principal questions are posed by the various

counsel in their briefs:

1. Is the judgment against Thomas Goff valid?

2. Is Goff an insured under the provisions of

Canadian's omnibus clause!

3. Upon whom does ultimate liability fall?

4. Against whom should costs and attorney's fees

be assessed?

Discussion.

Validity of the Judgment

:

It is the contention of Canadian that the state

court's judgment is invalid as to Goff because '^it en-

larges the verdict." It is not denied that the only

defendants remaining in the action at the time of

judgment were Headrick & Brown as a copartnership,

and Thomas Goff, the employee thereof. Nor is it

denied that as to these the pleadings, trial, instruc-

tions and proposed verdicts were framed on the theory

that Goff was the primary tort-feasor and Headrick &

Brown were liable through him on the basis of re-

spondeat superior. There is no evidence that plain-

tiff contended for other than derivative liability of

the employer. There is no claim in this proceeding

that the state court lacked jurisdiction of the persons

or the subject matter. (Pioneer Land Co. v. Maddux,

109 Cal. 633.)

Judgment is defined by the Code as the ^' final de-

termination of the rights of the parties in an action
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or proceeding" (Calif. Code of Civil Procedure 577).

It is to be entered in accordance with the verdict. In

construing the verdict reference may be had to the

pleadings, the evidence and the charge of the court

(Snodgrass v. Hand, 220 Cal. 448). In the light of

the factors adverted to above, it does not appear that

the trial court's interpretation of the verdict was in

error. (Snodgrass v. Hand, supra; Johnson v.

Visher, 96 Cal. 310; Ochoa v. McCush, 213 Cal. 426).

However this may be, authority to enter such a

judgment includes the power to enter an erroneous

one. If the judgment was not in accord with the

verdict, the Code provides certain remedies for its

correction. These were not employed nor has Goff

ever made objection to the form of the judgment as

entered. As stated in 15 California Jurisprudence

at page 82, ^'Where a court has jurisdiction it has

a right to decide every question arising in the cause,

and whether its decision be correct or otherwise its

judgment until reversed or set aside is binding on

every other court." It will not be disturbed in this

collateral proceeding.

Coverage of Canadian's Policy:

By its omnibus definition of insured, Canadian's

policy explicitly extends coverage to ''Any person

while using an owned automobile or a hired automo-

bile, and any person or organization legally responsi-

ble for the use thereof, provided the actual use is

with the permission of the named insured."
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There is no definition of ^'using" per se. However,

the policy provides that ''automobile" as used in the

above-quoted clause, means a ''land motor vehicle,

trailer or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured."

It is to be noted that the policy refers only to per-

missive user, not compensated use, or use by an

employee only, nor does it limit liability to an in-

stance where the named insured was contractually

obligated to effect the unloading. Permission, of

course, need not be solicited nor oral. At the very

least there was here a lack of objection under cir-

cumstances which not only signified assent, but ex-

pectation.

The sole remaining question is whether this acci-

dent occurred while Goff was "using", i.e., unloading,

the truck, and was casually connected with such use.

Although we have not been referred to any case pre-

cisely on all fours with this one, the general subject

of insurance loading and unloading clauses is treated

in 160 A.L.R. 1259 (see also Amer. Auto. Ins. Co. v.

Amer. Fed. & Cas. Co., 106 ACA 730). From the

cases there cited certain general rules stand out.

Among those rules are the principles that the terms

"loading" and "unloading" are to be taken in their

plain and ordinary sense, and that the policy of insur-

ance is to be construed as a whole.

Even under the narrowest construction of such a

clause, the so-called "coming to rest" doctrine, un-
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loading comprises the actual removing or lifting up

of the article from the motor vehicle up to the mo-

ment where (a) the goods, or in this case the girder,

have actually comes to rest and (b) every connection

of the motor vehicle with the process of unloading has

ceased. Neither of these terminating events had yet

occurred in our case. The girder was still partially

resting on the truck bed, and it was while unloosen-

ing the chain binders that Church was precipitated to

the ground as a result of Goff 's negligence.

On the basis of the foregoing, it is clear to this

court that Goff was an insured under the Canadian

policy. It is immaterial to this conclusion that the

Thomas Rigging Co., the named insured, was ab-

solved of liability by the State decision. An omnibus

clause of the kind here dealt with extends coverage

to the permissive user independent of the insurer's

responsibility to the named insured. The provisions

of an insurance policy are strictly construed against

the insurer and the named insured's liability for the

user's fault is the test of the insurer's responsibility

only if the policy so reads (see Utica Mut. Ins. Co. v.

Langevin, 177 A. 549). As a practical proposition an

omnibus clause would be surplusage if liability of the

named assured were requisite. But more particularly,

those provisions of Canadian's policy which spell out

priority of rights to indemnification would be mean-

ingless if the named assured 's liability defined the in-

surer's. (See Lahti v. Southwestern Auto Ins. Co.,

109 Cal. App. 163, 165; Century Indemnity Co. v.
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Norbut, 177 A. 248; Howe v. Howe, 179 A. 362; Hard-

ware Mut. Casualty Co. v. Milwaukee A. Ins. Co., 282

N.W. 27; Drewes v. Milwaukee Auto Ins. Co., 240

N.W. 881 ; Kautz v. Zurich Gen. A. & L. Ins. Co., 212

Cal. 580 ; Universal Automobile Ins. Co. v. Benoit, 67

F. (2d) 52; Maryland Casualty Co. v. Ronan, 37

F. (2d) 449).

Groff, the primary tort-feasor, is not the only as-

sured under the omnibus clause. Headrick & Brown,
j

liable to Church under the doctrine of imputed negli-
)

gence, also comes within the policy since the clause I

extends to ''any person or organization legally re- |

sponsible for the use (of the truck) * * *" On the
|

other hand Groff is not an insured under the U. S. F.
*

& Gr. policy to Headrick & Brown since it insured only
|

partnership risks.

Ultimate liability:

We thus are brought to the basic question in this

proceeding: Does ultimate liability fall on Canadian
'

as a result of a primary-secondary liability theory or i

some subrogation-recoupment doctrine? The case of
J

United Pacific Ins. Co. v. Ohio Casualty Ins. Co., 172

F. (2d) 836 (9th C.A. 1949), appears to answer

this question in the affirmative. The holding in that

case, on facts legally equivalent to those in the in-

stant case, would produce the following results herein

:

(1) Canadian is obligated under its contract of

insurance to satisfy any judgment rendered against

Goff or Headrick & Brown.



XV

(2) U. S. F. & G. is obligated to provide a de-

fense in the State Court action for Headrick &

Brown and pay any judgment rendered against the

partnership.

(3) Canadian and U. S. F. & G. are jointly obli-

gated to satisfy any judgment rendered against Head-

rick & Brown except in so far as this liability is modi-

fied by their respective "other insurance" clauses.

Headrick & Brown is thus in the position of being

doubly insured (Consolidated Shippers, Inc. v. Pa-

cific Employers Insur. Co., 45 C. A. 2d 288) and as

"excess insurance" provided by Canadian is not "valid

and collectible insurance" (Zurich General Accident

& Liability Ins. Co. v. Clamor, 124 F. 2d 717) U. S. F.

& G. would be liable to Church up to the applicable

limit of liability stated in the declaration ($50,000.00)

if Goff were uninsured. Canadian would have to an-

swer for the excess, if any, within the limits of its

policy. (See Norris v. Pacific Indemnity Co., 107

A. C.A. 455.)

(4) However, as Goff—the ultimately liable tort-

feasor—is insured by Canadian and Canadian alone,

that company is obligated to respond to and satisfy

any judgment rendered against Goff and is also obli-

gated to reimburse U. S. F. & G. for all expenditures,

reasonably and necessarily made to or on behalf of

Church in satisfaction of the judgment recovered by

Church.

The theory behind this decision is that Headrick

& Brown has a clear right of action to recover from
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Goff the sums necessarily expended in payment for

his torts, ''and in an action for that purpose, no issue

of contribution between joint tort-feasors would be

involved—this because in such an action the negli-

gence of the employee is not imputable to the em-

ployer * * * (in California) an employer against

whom a judgment has been rendered for damages

occasioned by the unauthorized negligent act of an

employee may recoup his losses in an action against

the negligent employee." (United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., supra, citing Johnston v. City

of San Fernando, 35 Cal. App. 2d 244, 245 ; Myers v.

Tranquility Irr. Dist., 26 Cal. App. 2d 385, 389; see

also Popejoy v. Hannon, 231 P. (2d) 484, 37 A. C.

176; Spruce v. Wellman, 98 C. A. (2d) 158, 219 P.

(2d) 472.) By reason of its extended coverage Can-

adian directly insured Ooff and it cannot subrogate

against itself. On the other hand U. S. F. & Gr., by

paying the judgment becomes subrogated to all the

rights of Church and of Headrick & Brown against

the employee—tort-feasor—and against his sole in-

surer. Under the rule of the United Pacific case there

is no problem of contribution where the person ulti-

mately liable is insured under but one policy, and so

the "other insurance" clauses are completely irrele-

vant to this decision.

Canadian's technical policy defense, predicated upon

the asserted failure of Goff to give notice, is ineffec-

tive to alter the foregoing. Canadian has consistently

denied that Goff was an insured, and he was in no

position to give notice when he was ignorant of the
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coverage. (See Scott v. Inter-Insurance Exchange,

186 N. E. 176.) In addition, where the Company has

actual knowledge and was not prejudiced by failure

of notice, the technical policy defense fails (Abrams

V. American Fidelity & Casualty Co., 32 Cal. (2d)

233).

Attorneys' Fees:

We are thus brought to the final question in this

proceeding: Whether, where two applicable policies

each contains a defense agreement, the insurer which

paid the defense costs may recover them from the

other insurer? We think not. The obligations of the

two insurers were several and not joint. Neither can

object if it is required to fulfill the undertaking for

which it accepted a premium. This was also the con-

clusion reached in Continental Casualty Co. v. Curtis

Pub. Co. (CCA. 3, 1938), 94 F. 2d 710. As for

Headrick & Brown's claim, the record discloses that

all payments were in fact made by U. S. F. & Gr. Head-

rick & Brown has not suffered any out-of-pocket loss

in the California suits and therefore has no right of

action against Canadian. Nor does it appear that Goff

has any agreement to pay any attorneys' fees to

Messrs. Tinning & DeLap or that Headrick & Brown
has any such agreement to pay Messrs. Hadsell, Sweet

& Ingalls. Goff, in fact, did not even appear in the

State Court action, and any defense rendered to him

by U. S. F. & G. was merely incidental to its defense

of Headrick & Brown, and for its own benefit.
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''The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. S. 66, upon which the claims

of Headrick & Brown Co. and Goff (for attorneys'

fees in this proceeding) are based is not applicable.

In that case the insured was allowed to recover his

attorneys' fees from the insurer in an action com-

menced by the insurer to have it declared that its

policy did not protect the insured. The Court in that

case considered that the commencement of the action

by the insurer was tantamount to a request by the

insurer that the insured incur reasonable attorneys'

fees to defend the action. The insurer's liability for

such reasonable expenses was provided for by a pro-

vision of the policy similar to one in the policy issued

by the defendant Canadian Indemnity Company * * *

In the case at bar, however, the defendant Canadian

did not commence the action * * * and the fact that

the action was commenced cannot be construed as a

request by it to Headrick & Brown Co., or to Thomas

Goff, or to the U. S. F. & G. Co. to incur any expense

at the Canadian Indemnity Company's request."

(Adopted from the Memorandum Opinion of Judge

Erskine.)

There does not appear any special agreement of any

kind by which the claims of Goff, Headrick & Brown,

or U. S. F. & G. for reimbursement for attorneys'

fees can be brought outside the general rule that

attorneys' fees are not recoverable in ordinary civil

actions.

Judgment will be entered in favor of United States

Fidelity & Guaranty Co., and against Canadian In-
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demnity Company in the amount of $56,576.48. Each

party to pay its own costs.

Findings of fact and conclusions of law will be

entered in accordance with the rule.

Dated: March 18, 1952.

/s/ Edward P. Murphy,

United States District Judge.

(Endorsed) : Filed March 18, 1952.

^
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A STATEMENT OF THE PLEADINGS AND FACTS DISCLOS-
ING THE BASIS UPON WHICH IT IS CONTENDED
THAT THE DISTRICT COURT HAD JURISDICTION.

The Petition (Tr. 1) and Amendment (Tr. 64) and

Amendment to Conform to the Evidence (Tr. 115)

allege diversity of citizenship (Tr. 1-5), an actual con-

troversy (Tr. 32-36), and that the matter in contro-

versy exceeds the sum of $3000, exclusive of interest

and costs (Tr. 5, 28, 115, 116) ; and the District Court

so found (Tr. 136-137, 158-160).

A final Declaratory and Money Judgment was ren-

dered by the District Court on May 21, 1952. (Tr.

169-175.)

The statutory provisions believed to sustain the

jurisdiction of the District Court are Sees. 1332(a) (1),

2201, and 2202 of Title 28, United States Code.

A CONCISE STATEMENT OF THE CASE.

Appellees controvert appellant's statement of the

case in that it is inaccurate in places and incomplete

in others and therefore appellees wish to correct and

augment the same.

The abbreviations specified on page 2 of appellant's

brief are adopted herein except that the co-partnership

referred to there shall be designated herein as Head-

rick & Brown, and the Transcript of Record on appeal

shall be referred to as Tr. and the numbers following

that abbreviation shall refer to pages of said Tran-

script, unless otherwise indicated.



On page 2 of appellant's brief it is stated '^The

opinion of District Judge Murphy is printed in full in

the appendix" of the brief. The appendix does contain

Judge Murphy's Opinion of March 18, 1952, but it

does not contain his Amendment to Opinion dated May
20, 1952. Said Amendment to Opinion is correctly set

forth in Tr. 134. The complete opinion, as amended, is

reported in United States Fidelity <h Guaranty Co. v.

Church, et al.^ 107 Fed. Supp. 683.

On page 8 of appellant's brief it is said that follow-

ing the death of Judge Erskine it was stipulated that

the case be submitted to Judge Murphy on the re-

porter's transcript and the briefs on file. That is not

the whole story. The stipulation was broader than that.

The whole case, evidence and law, was argued before

Judge Murphy on April 3 and 5, 1951. Furthermore,

on November 13, 1951, Judge Murphy reopened the

case and took additional testimony and admitted other

evidence and allowed the U.S.F. & Gr. to amend to con-

form to the evidence. (Tr. 134-135.)

The following portion of Judge Murphy's opinion

correctly sets forth pertinent facts of the case

:

"The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co. On
April 1, 1948, the said truck delivered a girder to the

premises of the Butler Manufacturing Co., in Rich-

mond, California, pursuant to a contract with the

owner of the girder to deliver it F.O.B. that destina-



tion. Upon its arrival, Thomas Goff, an employee of

Headrick & Brown, a partnership performing certain

work for Butler Bros., assumed supervision of the

unloading. Slings were placed around the girder. The

rear chain binders were released by the truck driver.

Church, who had accompanied the driver (in what ca-

pacity does not appear), was then directed to remove

the front chain binder. While so doing, and while the

girder was still resting upon the trailer bed, Goff

negligently allowed the beam to shift, precipitating

Church to the ground.

^'Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sustained

by Church in the fall. Named as defendants in the

second amended complaint were, inter alia, 'Butler

Manufacturing Co., a corp., * * * Headrick & Brown,

a copartnership consisting of Bern Headrick, Sr., and

Russell Brown, Thomas Groff, * * *' (The defendants

in that action who did not figure in the verdict and

judgment are omitted from this recitation of facts.)

The pleadings were drawn, case tried, and proposed

verdicts framed upon the theory that Thomas Goff,

while acting in the scope of his emplojrment by Head-

rick & Brown, negligently caused the injury.

''The jury brought in a verdict as follows:

" '* * * fop ii^Q plaintiff Walter M. Church and
against Headrick & Brown, et al. and Butler Mfg.

Co., and assess damages in the sum of $47,500.00
* * *' (Emphasis added.)



The verdict against Butler Mfg. Co. was later vacated

and set aside.

'

' Judgment was entered in the following terms

:

'

'
' That said plaintiff Walter M. Church do have

and recover of and from said defendants Headrick

& Brown, a copartnership consisting of Bern
Headrick, Sr., and Russell Brown, and Thomas
Goif, the sum of Forty-seven Thousand Five Hun-
dred ($47,500.00) Dollars, together with all the

said plaintiff's costs and disbursements incurred

herein in this action, amounting to the sum of

$1,294.27.'

"Motions for judgment notwithstanding the verdict

and for new trial were denied. Headrick & Brown ap-

pealed, the judgment was affirmed, and it has now be-

come final as to each of the defendants. Execution

against Goff was returned unsatisfied. He is appar-

ently judgment proof. Hence this action to determine

ultimate liability of the respective insurance carriers.

''On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily Injury

and Property Damage liability policy issued to Thomas

Rigging Company, owners and operators of the truck.

The applicable limit of liability under it is $100,000.00.

It carries an omnibus clause which extends coverage

to anyone using the vehicle with the permission of the

named insured, the Thomas Rigging Co. The contract

defines assured as

:

" 'Any person while using an owned automobile

or a hired automobile, and any person or organiza-



tion legally responsible for the use thereof, pro-

vided the actual use is with the permission of the

named insured.' (Emphasis added.)

The next succeeding definition is that of 'automobile':

'' 'Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by

or for the insured * * *' (Emphasis added.)

"There is no definition of 'using' other than that

appearing above.

"On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Schedule liability policy, insur-

ing the individuals constituting the copartnership of

Headrick & Brown. It is not an automobile policy and

does not have an extended insurance or omnibus

clause. It insures Headrick & Brown against loss

which that company shall become obligated to pay by

reason of liability imposed on it by law. It affords

coverage in the amount of $50,000.00. There is con-

tained in the contract the usual subrogation provisions.

"Finally, both policies contain 'other insurance'

clauses. Canadian Indemnity's is of the type com-

monly referred to as an 'excess insurance' clause:

" 'If at the time of an accident there is any other

insurance available to the insured * * * there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit of

liability of this policy is in excess of the ap-

plicable limit provided by the other insurance



available to the insured this policy shall afford

excess insurance over and above such other in-

surance * * * to the applicable limit of liability

afforded by this policy * * * Insurance under this

policy shall not be construed to be concurrent or

contributing with an}^ other insurance which is

available to the insured.' (Emphasis added.)

U.S.F. & G.'s policy contains what has been designated

as a 'pro-ration' clause:

'^ 'If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declaration ($50,000.00) bears to the

total applicable limit of liability of all valid and

collectible insurance against such loss.'

''There are two cross-complaints in this action, one

by Thomas Goff against the Canadian Indemnity Co.,

in which he sets out that he is an insured under the

subject policy, that he has outstanding against him a

judgment which with interest now exceeds $50,000.00,

and that he has no assets to satisfy it, and that Cana-

dian has refused to pay it. He seeks exoneration and

costs of litigation. The other, that of Walter Church,

the injured man, sets out substantially the same facts

and he therefore asks that he be given a judgment

against Canadian plus costs in this proceeding. Since

this case was submitted U.S.F. & Gr. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U.S.F. & G. and one against Cana-
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dian, in which they ask that the liability of the com-

panies be declared and that they be awarded costs of

litigation. U.S.F. & G. also claims that Canadian should

answer for their costs of defense and suit."

The cross-claims and counterclaims are not involved

in this appeal.

In the U.S.F. & G. non-automobile policy the In-

sured is defined as follows

:

"III. Definition of 'Insured'. The unqualified

word 'Insured' wherever used includes not only

the Named Insured but also any partner, execu-

tive officer or director thereof while acting within

the scope of his duties as such."

(Tr. 45.)

The District Court found that at the time of the

injury Goff was using a truck owned by Thomas

Rigging with its consent and permission ; that at said

time Goff was an employee of Headrick & Brown and

that no one of the members of Headrick & Brown was

present or participated in the use of the truck or gave

any express instructions to Goff as to the manner,

method or means of unloading the truck. (Tr. 150-

151.) The Court also found that the injuries were

solely and proximately caused by the negligence of

Goff, that Goff was an employee of Headrick & Brown

and not a partner thereof, that Headrick & Brown

were held liable in the State Court action solely

through the imputation to them of the negligence of

Goff by operation of law (Tr. 156), and that the

State Court Judgment was valid and final. (Finding

XXV, Tr. 157.)



From the above and other findings the District

Court concluded and held that because Goff was in-

sured by the Canadian alone and not by the U.S.F. & G.

or any other company, the ultimate liability rested

with the Canadian, and the U.S.F. & G. is entitled to

recover from the Canadian the amount of money

U.S.F. &G. paid to discharge Goff's liability as a

judgment creditor of Church. (Tr. 164-167, and 175.)

The case comes before this Court, in effect, on the

Judgment Roll. Although appellant complains that

the judgment of the District Court is not supported

by the evidence, none of the testimony adduced at the

trial is incorporated in the Transcript of Record on

appeal.

The appeal is really only on a question of law, and

Canadian's sole complaint is that it has to pay for the

injury and damages caused by its own insured, Goff,

which were reduced to judgment in favor of Church

in the California Courts.

I

SUMMARY OF APPELLEES' ARGUMENT.

I. The Case of United Pacific Insurance Co. v.

Ohio Casualty Insurance Co., 172 Fed. 2d 836,

Is Sound Precedent For the Judgment of the

District Court.

1. The fallacy of appellant's argument is that it

avoids the fact that Goff is ^Hhe insured" under its

policy and that he has no other insurance.
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2. Appellees' position:

(a) GofP was the sole tort-feasor.

(b) None of Goff's employers was negligent.

(c) Goff's liability is primary.

(d) The liability of Goff's employers, Head-

rick & Brown, under the doctrine of respondeat

superior, is secondary.

(e) Headrick & Brown, answering for Goff's

tort, are. entitled to indemnity from Goff and are

subrogated to Church's rights against GofP.

(f ) Goff is insured by Canadian only and has

no other insurance available.

(g) Goff is not insured by the U.S.F. & G.

(h) U.S.F. &G., the insurer of Headrick &
Brown only, upon responding to the latter 's

vicarious liability is subrogated to all of Head-

rick & Brown's rights against Goff and Goff's

insurer.

(i) In pursuing those rights, U.S.F. & G. can

recover from Canadian because the Canadian's

insurance on Goff is direct and primary and not

excess and, therefore, the Canadian is ultimately

liable.

II. The District Court Properly Applied Califor-

nia Law.

1. California recognizes primary and secondary

liability as between employee and employer and the
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employer's right to indemnity from the employee

tort-feasor.

2. Consolidated Shippers v. Pacific Employers In-

surance Co., 45 Cal. App. 2(1 288, 114 P. 2d 34, does not

state the law in California applicable to this situa-

tion because:

(a) There was no finding in that case as to

primary and secondary liability between employer

and employee.

(b) There was no finding as to any relation-

ship.

(c) In that case there were policies in two dif-

ferent companies both insuring the tort-feasor.

(d) The case was decided by the District Court

of Appeal of California and has not been fol-

lowed by the Supreme Court of California where

the employee tort-feasor is the insured of one

carrier only.

III. Any Doubts in Canadian's Policy Must be

Resolved in Favor of the Claimant.

A CONCISE ARGUMENT OF THE CASE.

Upon analysis, it appears that appellant's argument

is based entirely upon two things

:

(1) That the case of United Pacific Insurance Co.

V. Ohio Casualty Insurance Co., 172 Fed. 2d 836, is not

applicable here; and



12

(2) The Court should have followed the California

case of Consolidated Shippers v. Pacific Employers

Insurance Co., 45 Cal. App. 2d 288, 114 Pac. 2d 34.

We shall answer appellant's points in that order.

UNITED PACIFIC CO. v. OHIO CASUALTY CO.

For brevity this case will be referred to hereafter

as United v. Ohio. It was decided by this Court in

1949. We believe it is a sound decision, that it follows

the California law, and is particularly applicable to

the instant case.

The obvious fallacy of appellant's argument all

through its brief is that it treats Goff, as it did before

and at the trial, as being almost nonexistent, even

though he was ^^the insured'' under its policy issued

to Thomas Rigging. In this case, as in United v.

Ohio, supra, the sole tort-feasor was insured under

the omnibus clause of the owner of the truck. Goff,

the sole tort-feasor here, is not insured by the

U.S.F. & G. His own insurance carrier, the Canadian,

never informed him he was one of its insureds. (Find-

ing XV, Tr. 152-153.) The Canadian refused to de-

fend him at the trial in the State Court. (Finding

XX, Tr. 155.) The Canadian refused to take an ap-

peal for Goff in the State Court. (Finding XXIII, Tr.

156-157.) Even when execution was issued by Church

against Goff, Canadian did nothing. (Finding XVI,

Tr. 157.) Having deserted. him then, and neglected

him since, appellant now says that its insurance as

to him is excess because its policy says if the insured
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has ^' other insurance available" then the Canadian's

is excess. Goff, however, had no other insurance. He
was insured solely by the Canadian, and therefore

Canadian's insurance on Goff cannot be excess, but is

direct and primary and covers the loss.

There is no question but what the U.S.F. & G., upon

payment of the judgment, became subrogated to all the

rights of Church and of Headrick & Brown against

Goff, the employee tort-feasor, and against his sole

insurer, the Canadian, and can enforce its rights un-

less something stands in the way.

Does anything stand in the way ? We say no.

The Canadian, having refused to honor the obliga-

tion of its insured, Goff, then Goff's employer, Head-

rick & Brown, having vicarious liability to the in-

jured person Church, was called upon to pay Church's

judgment. Being unable to do so, it called upon its

insurance carrier, U.S.F. & G., and that company paid

the judgment. (Finding XXVI, Tr. 147, and Finding

XXIX, Tr. 158-159.)

So that appellees' position—that the Canadian is

obligated to reimburse the U.S.F. & G. for the pay-

ment of the judgment—may be clear, the following

points are set forth

:

1. Goff was the sole tort-feasor. His was the pri-

mary liability.

2. None of Goff's employers (Headrick & Brown)

committed any act of negligence. The only reason

they had to answer for damages caused by the un-

authorized tort of their employee is because of lia-
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bility imposed upon them by law under the doctrine

of respondeat superior. Their liability, therefore, is

secondary.

3. The employer, Headrick & Brown, answering to

such liability, are subrogated to the rights of the in-

jured party and also have the right to recoup their loss

from their employee, Goff, the one primarily and

untimately liable. In other words, Headrick & Brown,

without personal fault having become subject to tort

liability for the unauthorized and wrongful conduct

of their employee, Goff, are entitled to indemnity from

Goff for expenditures made in the discharge of such

liability, and are subrogated to the rights of Church,

the injured person.

4. Goff is an insured under the terms of Canadian's

policy. Goff is not an insured under the policy of the

U.S.F. & G.

5. The U.S.F. & G., having paid the loss imposed

upon Headrick & Brown, became, by operation of law

and contract, subrogated to all the rights of indemnity

running in favor of Headrick & Brown.

6. In pursuing those subrogated rights, the sub-

rogee is not concerned with excess, concurrent or con-

tributing insurance because: (1) all rights and obliga-

tions flow from the tort-feasor, GofP; (2) he is insured

only under the Canadian's policy; (3) therefore, the

Canadian is ultimately liable for the loss.

Stated in another way, if Headrick & Brown paid

the loss occasioned by the unauthorized tort of their

employee, then they could sue and obtain a judgment
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for that amount from Groff. They could then sue on

that judgment and collect from the Canadian. There

could be no defense by Canadian that their insurance

is excess, because Groff is their insured and has no

other insurance available. The U.S.F. & G., having

paid the loss for Headrick & Brown, by operation of

law and by its policy provisions is subrogated to the

same rights that Headrick & Brown have. To allow

the Canadian to set up defenses against the subrogee

which it does not have against its own insured, Goff,

would allow it to nullify its insuring agreement and to

extinguish another's right of indemnity which exists

by virtue of the California law.

California recognizes, with other jurisdictions, the

distinction between the primary liability of an em-

ployee and the secondary liability of the employer

where damage is caused by the unauthorized tort of

the employee.

Bradley v. Rosenthal, 154 Cal. 420, 97 P. 875

;

United Pacific Ins. Co. v. Ohio Casualty Co.

(CCA. 9) 172 Fed. 2d 836.

Where * * * under the doctrine of respondeat

superior, a master becomes liable for personal

injuries caused solely by the negligent act of his

servant, and is obliged to respond in damages by

reason of such liability, he will be subrogated to

the rights of the injured party and may recover

from the servant, the one primarily liable.

50 Am. Jur., Subrogation, Sec. 38, page 707;

Bradley v. Rosenthal, supra

;

Popejoy V. Hannon, 37 C. 2d 159, at 173, 231 P.

2d 484.
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A person who, without personal fault, has become

subject to tort liability for the unauthorized and

wrongful conduct of another, is entitled to in-

demnity from the other for expenditures prop-

erly made in the discharge of such liability.

Restatement of the Law, Restitution, Sec. 96,

p. 418;

Travelers Ins. Co. v. Great Lakes Engineering

Co. (CCA. 6) 184 Fed. 426, 36 L.R.A., N.S.,

60;

Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 77

L.Ed. 477;

Bradley v. Rosenthal, supra;

Popejoy V. Hannon, supra.

Note the parallel theory of Ohio Cas. Ins. Co. in

United v. Ohio, in 172 Fed. 2d, at page 840

:

"The theory of Ohio is that if the negligence of

Gilbert caused a loss to Pacific which in turn

caused a loss to Ohio due to its liability to defend

Pacific in the Echols' suit, then Ohio would be

entitled to a declaratory judgment establishing the

primary and ultimate liability of Gilbert for the

Echols' claim and further authorizing Ohio to

recoup its loss from Gilbert, an assured of United,

and thereafter the liability would ultimately fall

on United."

The U.S.F. & G.'s policy contains the following pro-

vision :

"13. Subrogation. In the event of any pay-

ment under this policy the Company shall be sub-

rogated to all the Insured's rights of recovery
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therefor and the Insured shall execute all papers

required and shall do everything that may be

necessary to secure such rights."

What valid reason does the Canadian have for re-

fusing to reimburse U.S.F. & G. for payment of a

judgment rendered against an insured of Canadian?

In the first place, the Canadian claims its insurance

is excess.

In this connection we wish to point out that the

only way Canadian can make its insurance excess is

when "at the time of an accident there is any other

insurance available to the insured. * * *" (Tr. 79.)

On page 11 of appellant's brief this statement ap-

pears :

"The District Court found that Canadian insur-

ance was excess insurance."

We have examined the record carefully and can say

that nowhere in the Findings of Fact and Conclusions

of Law or the Judgment is there any such statement

with respect to insurance on Goff.

K The Canadian also maintains that because Head-

rick & Brown were insured by the extended insurance

provision of the Canadian's policy there was double

insurance on Headrick & Brown, and therefore

U.S.F. &Gr.'s rights by subrogation are cut off, be-

cause U.S.F. & G. by subrogation steps into the shoes

of Headrick & Brown and can only assert the rights

Headrick & Brown have.
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That very point was decided adversely to appellant

by this Court in United v. Ohio, supra. In that deci-

sion, at page 846, the Court made the following find-

ing:

''(11) that as his employers McKeon and Page
dba Pacific were, through Gilbert, persons legally

responsible for the use of the vehicle then owned

by the Named Assured of United 's policy, the said

accident vehicle then being operated with the per-

mission of the Named Assured in United 's policy;

that therefore McKeon and Page dba Pacific were

at the time of the Echol's accident, assureds under

United 's policy and covered and indemnified there-

under as well as under Ohio 's policy
; '

'

It is to be noted there, as here, that because of the

employee's negligence the employer was a person

"legally responsible for the use" of the truck, and

therefore insured under both policies. Nevertheless,

in that case—as in this case—there was no double in-

surance on the employee, and this Court held in

United v. Ohio, supra, that even though the employer

(the counterpart of Headrick & Brown) was insured

under both policies, his insurance carrier (the counter-

part of U.S.F. & Gr.) could recoup from the insurance

carrier of the truck owner (the counterpart of Cana-

dian) the loss sustained.

On page 17 of appellant's brief appellant quoted

from a portion of Judge Erskine's opinion wherein

Judge Erskine is discussing U.S.P. & G. being subro-

gated to all rights of indemnity of Headrick & Brown

against Goff, said quote being as follows:
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''Such indemnity rights cannot be employed to

nullify or circumvent the 'other insurance' clause

of the Canadian Indemnity Company policy.

The preceding part of Judge Erskine's opinion which

appellant failed to quote is the following:
'

' That Headrick & Brown Company, being legally

responsible for the activities of its agent, Thomas
Goff, is, therefore, an 'insured' under the terms of

the Canadian Indemnity Company policy."

(Tr. 117.)

That demonstrates that Judge Erskine was in accord

with Judge Murphy and with the Honorable Stephens,

Healy, and Bone, Judges of this Court, that the em-

ployer came in under the omnibus clause. Nevertheless,

there was no double insurance on the ultimately liable

tort-feasor.

At page 20 of its Brief, appellant, referring to

United v. Ohio, supra, says:
'

' The Court concluded that all of the parties were

insured in different companies. This being true,

none of the parties were doubly insured."

Because of the reasons stated above, this is not cor-

rect. Again appellant neglects the ultimately liable

employee who was specifically insured by the truck

owner's policy, and that because of the employee's

act of negligence the employer became a person legally

responsible for the use of the truck. In United v.

Ohio, supra, this Court held it was immaterial that

k



20

there was such double insurance on the employer aris-

ing out of vicarious liability. Judge Murphy arrived

at the same conclusion.

Appellant, on page 22 of its brief, quoting two

widely separated portions of the opinion in United

V. Ohio, supra, in effect accuses this Court of double-

talk. We do not think such criticism is justified.

Neither the truck owner nor the employer in that

case purchased for himself policies in several in-

surers. And furthermore, there never was any double

insurance on the ultimately liable tort-feasor either

in this case or in United v. Ohio, supra, as there was

in Consolidated Shippers, Inc. v. Pacific Employers

Insurance Company, supra, and Lamb v. Belt Casu-

alty Company, 3 Cal. App. 2d 624, 40 Pac. 2d 311.

Also, effect must be given to U.S.F. &G.'s policy

provisions limiting liability to partnership risks.

In this case, as in United v. Ohio, supra, the insur-

ance policy issued to the employer was limited to the

members of the partnership only and did not insure

any employees thereof. That was the only policy

Headrick & Brown purchased. It had no other in-

surance and no other coverage except so far as Goff,

who was directly insured by the Canadian, caused

Headrick & Brown to be a person legally responsible

for the use of a truck owned by the Canadian's Named
Insured, Thomas Rigging; and that was by ^'vicari-

ous'' liability, as explained in United v. Ohio, supra

(172 F. 2d at page 841).
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Whether Headrick & Brown were insured under

both policies as found in United v. Ohio, supra, or as

stated by Judge Murphy in this case, there was no

double insurance which will relieve Canadian of pay-

ing for the damage caused by its insured, Goff. The

''weak link" mentioned on page 23 of appellant's

brief is not a weak link of the District Court's chain

of reasoning in this case at all. Judge Murphy's

reasoning is the same as this Court's reasoning in

United v. Ohio, supra, on a parallel set of facts.

The similarity of the facts of the instant case to

those of United v. Ohio, supra, is such that the latter

should control this one. The decisions in both cases

were just and equitable in that they placed ultimate

liability where it belonged, namely, upon the insurer

of the primary and ultimately liable sole tort-feasor.

THE DISTRICT COURT PROPERLY APPLIED
CALIFORNIA LAW.

Appellant maintains that the District Court should

have followed the case of Consolidated Shippers v.

Pacific Employers Insurance Co., supra, because of

the rule of Erie R. Co. v. Tompkins, 304 U.S. 68, 58

S. Ct. 817, 82 L. Ed. 1188.

We agree that the doctrine of Erie R. Co. v. Tomp-

kins, supra, is applicable here, and we understand

its holding to be that Federal Courts are bound to

follow decisions of the supreme judicial tribunal of the

state when that tribunal has decided a given question.
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This Court recently considered the rationale of Erie v.

Tompkins, supra. {State of California v. Renauld,

179 F. 2d 605.)

The case of Consolidated Shippers, Inc. v. Pacific

Employers Insurance Company, supra (hereinafter

called Consolidated v. Pacific Employers) is not ap-

plicable to this situation and does not state the law of

California as to primary and secondary liability be-

tween an employer and employee for the following

reasons

:

(a) In this case Goff was insured only in the

Canadian, and there is a finding of the District Court

in this case that Goff was an employee of Headrick

& Brown. (Finding XXII, Tr. 156.) In Consolidated

V. Pacific Employers, supra, 45 Cal. App. 2d, at page

293, the Court said:

''The court made no finding on the issue of pri-

mary and secondary liability as between Harvey
and plaintiff, and in fact made no finding con-

cerning the relationship existing between Harvey
and plaintiff out of which the latter 's liability

arose."

(b) The supreme judicial tribunal of California,

namely, the Supreme Court, holds that the employee's

liability is primary and the employer's liability is

secondary. See Bradley v. Rosenthal, supra, particu-

larly in 154 Cal., at page 423, where, in addition to that

holding, the Court said that where the employer has

to respond in damages for the wrongful tort of the

employee, he has the right to indemnify himself to the
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full amount by recovery from his employee. See also,

Popejoy V. Hannon (1951), 37 Cal. 2d 159, at 173,

231 Pac. 2d 484. See also. Spruce v. Wellman (1950),

98 Cal. App. 2d 158, 219 Pac. 2d 472. In 98 Cal. App.

2d, at page 161, the Court said:

''The employee's responsibility is primary be-

cause he committed the negligent act, if any was
committed, and the employer's responsibility is

secondary in that he committed no moral wrong
but is held accountable for his agent's conduct.

Hence a verdict exonerating the agent must neces-

sarily exonerate the principal, since the jury's

declaration that the agent has done no wrong
amounts to a declaration that the principal can-

not be responsible for a wrong which the agent

did not commit. (Bradley v. Rosenthal^ 154 Cal.

420, 423 [97 P. 875, 129 Am. St. Rep. 171].)"

See also cases cited in United v. Ohio, 172 F. 2d at

page 840, footnote 5.

(c) In Consolidated v. Pacific Employers, supra,

there were policies in two different insurance com-

panies both insuring the tort-feasor, whereas in this

case Groff is insured only by the Canadian.

The law in California is clear, as set forth in

Bradley v. Rosenthal, supra, and cases following it,

that where a third person is injured by the unauthor-

ized tort of an employee, the liability of the employee

is primary and that of the employer is secondary;

that the employer is liable only because of imputed

negligence under the doctrine of respondeat superior;

that then the employer is subrogated as a matter of
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law to the rights of the third person against the em-

ployee and has a right of indemnity against his em-

ployee to recoup his losses.

It follows from the above, naturally, that where the

insurance carrier of the employer does what the em-
|

ployer is required to do, then the insurance company '

is subrogated to the rights of the employer to in-

demnity against the ultimately liable tort-feasor; and

his insurance carrier, Canadian, has the ultimate lia-

bility.

ANY DOUBTS IN THE CANADIAN'S POLICY MUST BE
RESOLVED IN FAVOR OF THE CLAIMANT.

By reason of its omnibus or extended insurance

clause Canadian made Goff one of its insureds. Now
Canadian seeks to avoid paying a loss caused by said

insured. The method Canadian uses for such avoidance

is to invoke its
'

' Other Insurance '

' clause which says

:

"If at the time of an accident there is any other

insurance available to the insured (in this or any
other carrier) there shall be no insurance af-

forded hereunder as respects such accident ex-

cept that if the applicable limit of liability of

this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall aiford excess insurance

over and above such other insurance. * * *"

(Tr. 79.)

The trouble with that proposition is that, although

Goff is "the insured" he has no "other insurance
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available" to himself. So the Canadian conceives the

idea that because Goff's negligence is imputed to his

employer, Headrick & Brown, then Headrick & Brown

are insured under Canadian's definition of Insured as

a '^person or organization legally responsible for the

use" of the truck—Tr. 76—and therefore Golf has

^'insurance available" through Headrick & Brown in

Goff's own carrier, Canadian, whereby said carrier

avoids liability in this case to its insured, Goff.

The mere statement of Canadian's reasoning is

enough to show how specious it is.

If the Canadian wished to achieve such a result

they could have done so in the policy itself (if the

Insurance Commissioner consented) by inserting in

the '^ Other Insurance" clause after each phrase "in-

surance available to the insured" the following: "or

to any person or organization to whom the insured's

negligence is imputed."

The general rule relating to construction of insur-

ance policies is that since the policy is drawn by the

Company, any doubts must be resolved in favor of the

claimant.

Bankers Life Co. v. Jacoly, 192 F. 2d 1011

;

I Aschenhremier v. U. S. Fidelity & Guaranty

f Co,, 292 U.S. 80, 54 S.Ct. 590, 78 L.Ed. 1137.

Since the Canadian did not, by its policy provisions,

provide that the insurance was excess as to any per-

son or organization to whom the insured's negligence

is imputed, the policy must be construed to mean there
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is primary coverage by the Canadian and that com-

pany is ultimately liable for the loss.

CONCLUSION.
I

The basic question here is a very simple one, namely :

'

Should the appellant, the Canadian Indemnity Com-

pany, the sole insurer of Thomas Goff who is the

primary and ultimately liable sole tort-feasor, pay

for the damage caused by Thomas Goff? The appel-

lant has sought from the time of Church's injury

caused by Groff's negligence to avoid paying any-

thing. It refused to defend Thomas Goff. It didn't

even tell him he was insured under its policy and

then set up a technical policy defense of no notice.

It refused to defend Headrick & Brown. Now it

comes forward and says it should not have to pay

the loss caused by its insured, Goff, because Headrick

& Brown is an insured under the appellant's own

policy. The overriding fallacy of appellant's position

is that it asks this Court to give it equitable relief,

while at the same time it has refused to pay the loss

caused by its insured who had no other insurance

available.

It is respectfully submitted that the Judgment of

the District Court is amply supported by the findings,

is in accord with the law of this Court as expounded

in United v. Ohio, supra, accurately follows the law as

determined by the Supreme Court of California ; and

above all, it is fair and equitable.
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Appellees respectfully submit that the Judgment

should be affirmed.

Dated, San Francisco,

March 4, 1953.

Knight, Boland & Riordan,

Burton L. Walsh,

Attorneys for Appellee,

United States Fidelity S
Guaranty Company,

Hadsell, Mueman & Bishop,

Sydney P. Murman,

Attorneys for Appellee,

Headrick <& Brown Company.

i
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1.

answering contention of appellees, that case of
consolidated shippers, inc. v. pacific employers
insurance CO., 45 CAL. APP. 2d 288, 114 P. 2d 34, IS NOT
APPLICABLE TO THE INSTANT CASE AND DOES NOT
STATE THE LAW OF CALIFORNIA AS TO PRIMARY AND
SECONDARY LIABILITY.

Appellees on pages 22 and 23 of their brief state

that the case of Consolidated Shippers, Inc. v. Pacific



Employers Insurance Co., supra, is not applicable to

this situation and does not state the law as to primary

and second liability between an employer and em-

ployee.

At the outset it should be pointed out that the prob-

lem involved is not one of primary and secondary lia-

bility between employer and employee as appellees

would have one believe, but the question is whether

there is such a thing as primary liability and sec-

ondary liability as between a vehicle owner and the

operator thereof with permission.

Appellees cite the case of Bradley v. Rosenthal, 154

Cal. 420, 97 Pac. 875. This case merely states the gen-

eral rule of law that in order to hold a corporation

liable for damages its agents must be found to be negli-

gent in some manner. Any discussion in the case as

to erroneous instructions or the right of the principal

to recover from his agent for unauthorized acts of

negligence is no authority that the case of Consoli-

dated Shippers, Inc. v. Pacific Employers Insurance

Co., supra, does not accurately state the law of

California.

Appellees on page 23 state "(c) In Consolidated

V. \Pacific Employers, supra, there were policies in two

different insurance companies both insuring the tort-

feasor, whereas in this case Goff is insured only by

the Canadian.'^

This statement is not borne out by the facts. The

tort-feasor in Consolidated Shippers, Inc. v. Pacific



Employers Insurance Co. was M. L. Harvey. The
Court in its opinion on page 289 stated as follows:

*' Commercial issued a policy of public liability

insurance whereby it agreed to insure M. L.

Harvey and/or Consolidated Shippers, Inc.,

plaintiff herein, against loss arising from or re-

sulting from the ownership, maintenance or use

of a Chevrolet truck which was owned by
Harvey.''

'* Pacific also issued a policy of public liability

insurance by the terms of which it insured plain-

tiff alone against loss by reason of any liability

imposed by law resulting from the operations of

all automobiles and trailers other than those

owned hy plaintiff which were transporting mer-

chandise on a contract basis for the account of

plaintiff/' (Emphasis added.)

'^During the time both policies were in force

Harvey, while transporting merchandise in his

Chevrolet truck on a contract basis for the ac-

count of plaintiff became involved in an accident

in Arizona which resulted in the death of two

persons."

''Pacific contends that Harvey was primarily

liable, that plaintiff was secondarily liable and

that the judgment correctly determines the re-

spective liabilities. No California case is cited

in support of this proposition and we know of

no law in this state fijcing degrees of liability in

relation to the joint liability for torts. From the

fact that an action to recover damages for in-

juries resulting from the negligence of an em-

ployee may be maintained against either the em-

ployer or the employee alone (Schilling v. Cen-



tral California Traction Co., 115 Cal. App. 3, 1

P. (2d.) 53), or against both jointly, it would
seem there could be no such thing as primary and
secondary liability."

2.

CONSOLIDATED SHIPPERS, INC. v. PACIFIC EMPLOYERS INSUR-

ANCE CO., 45 CAL APP. 2d 288, 114 P. 2d 34, IS CITED AND
FOLLOWED BY LATER CALIFORNIA CASES.

There is some intimation by appellees that the case

of Consolidated Shippers, Inc. v. Pacific E^nployers

Insurance Co., supra, stands alone. This case was

decided in 1941 and a hearing was denied by the

Supreme Court.

The case of Air Transport Mfg. Co., Limited, et al.

V. Employers Liability Assur. Corporation, Limited,

et al, 91 Cal. App. (2d) 129, 204 P. (2d) 647 (1951)

(hearing denied by Supreme Court) was an action by

the Air Transport Manufacturing Company, Lim-

ited, a corporation, and L. O. Swerdlow, against the

Employers' Liability Assurance Corporation, Limited, |

a corporation, to determine which of the defendants,

if either, was liable to plaintiffs for claims for dam-

ages arising out of an automobile accident.

On July 18, 1945, Air Transport rented a Dodge

truck from American U-Drive and on the same day,

plaintiff L. O. Swerdlow, an employee of Air Trans-

port, while driving the truck was involved in an acci-

dent resulting in personal injuries to one Morales.



The Court at page 129 stated as follows

:

'^The trial court adjudged that (1) defendant Pa-
cific Indemnity Company is exonerated from lia-

bility by reason of the fact that plaintiff Air
Transport Mfg. Co., Ltd., failed to comply with

the provisions of a condition of the policy cov-

ering notice to the insurer, and (2) defendant

The Employers' Liability Assurance Corporation,

Limited, is obligated under its policy of insur-

ance to defend plaintiffs and to pay on their be-

half one half of all sums which the plaintiffs shall

become obligated to pay arising out of the claims,

not exceeding the sum of $25,000."

The Appellate Court in affirming the judgment, at

page 131, said:

^'In Kearns Coal Corp. v. United States Fidelity

&} Guaranty Co., 118 F. 2d 33, the Second Circuit

Court points out that these 'concurrent insurance'

clauses afford an excellent opportunity for circu-

lar reasoning, which proceeds like this: That

if or since A is not bound, B is; and vice versa.

In Zurich General Accident & Liability Ins. Co.

V. Clamor, 124 F. 2d 717, 719, the seventh Circuit

Court says: 'The old controversy as to which

came first, the hen or the egg, would be almost

as easy of solution as the instant problem', re-

ferring to the effect of such concurrent insurance

clauses. The court in the Zurich case further

points out that such clauses in both policies can-

not be used to make neither carrier liable.

''There is considerable confusion in the rela-

tively few cases where the problem has arisen.

There is one line of authorities which fixes lia-



bility upon the insurer which first covered the

risk. New Amsterdam Casualty Co. v. Hartford
Accident & Ind. Co., 6 Cir., 108 F. 2d 653; Mich-
igan Alkali Co. v. Bankers Indemnity Co., 2d
Cir., 103 F. 2d 345. It seems to the Court that

this is more a rule of convenience than of rea-

son. As pointed out in Zurich General Accident

& Liability Ins. Co. v. Clamor, 7 Cir., 124 F. 2d

717, in case of a policy issued to a car owner car-

rying an omnibus clause giving protection to the

operator of the car with the owner's consent, the

consummation of the risk as to the third person

arises only when such third person operates the

car with owner's consent. In the case of a policy

covering the named assured in the operation of a

car of another, the consummation of the risk

arises only when the assured operates the third

person's car with the consent. Applied to the in-

stant case, Employers' risk as to the operation of

the Dodge by Air Transport attached when
U-Drive permitted plaintiff to hire and operate

it. 'Pacific Indemnity's risk as to the operation

of the Dodge attached when plaintiff commenced
to operate it with the consent of U-Drive. Liabil-

ity for Swerdlow's negligence, if any, under each

policy having attached by reason of the perform-

ance of the same act, neither insurer can claim

the other had first assumed the risk.

''Another line of authorities holds that each in-

surer is primarily liable for the losses of its

named assured and secondarily liable as an excess

carrier for other losses. Gutner v. Switzerland

General Ins. Co., 2 Cir., 32 F. 2d 700; Maryland

Casualty Co. v. Bankers' Indemnity Co., 51 Ohio

App. 323, 200 N.E. 849 ; Commercial Casualty Ins.



Co. V. Hartford Accident & Indemnity Co., 190

Minn. 528, 252 N. W. 434 (253 N.W. 888). This

principle cannot apply in California for the rea-

son that there is no such thing as primary and
secondary liability as between a vehicle owner
and the operator thereof with permission. Con-

solidated Shippers, Inc. v. Pacific Employers Ins.

Co., 45 Cal. App. 2d 288 (114 P. 2d 34)."

(Emphasis added.)

And again at page 133 the Court further stated

:

''In Zurich General, etc. v. Clamor, supra, in a

well-reasoned opinion, the court held that where

the policy of company Z afforded no protection

where there was 'other valid and collectible in-

surance' and the policy of company C afforded

only excess insurance over other insurance, such

excess insurance was not 'other valid and col-

lectible insurance' required by the policy condi-

tion of company Z, and concluded that company
Z was liable to the limit of its policy and com-

pany C was liable for any excess. At page 720 (of

124 F. 2d) the court said: 'There is no case, so

far as we are aware, where the precise question

has been decided. There are cases which have

held or indicated, under somewhat similar circum-

stances, that the specific language is controlling

over the general. We think that construction

should be applied in the instant situation. Any
other construction would ignore the specific lan-

guage employed by Car & Ceneral. The "excess-

insurance" provided by the latter is not "other

insurance" required by Zurich. We think the

logic of this reasoning is made apparent by as-

suming that neither of the policies contained an
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'^ other insurance" provision, or that both poli-

cies contained an ''other insurance" provision in

exactly the same language. It could not be seri-

ously argued, in our opinion, but that under either

of such situations the two insurers would be lia-

ble in proportion to the amount of insurance pro-

vided by their respective policies. Here, how-
ever, as pointed out, the "other insurance" pro-

vision of the two policies is different. In order to

give effect to such difference, it is logical to con-

clude that Zurich is liable to the extent named in

its policy, and that Car & General is liable only

for any excess over that provided by Zurich.'

To the same effect, upon substantially the same
policy conditions, is the case of Michigan Alkali

Co. V. Bankers Indemnity (Ins.) Co., 2 Cir., 103

F. 2d 345."

In the case of Employers Liability Assur. Corp. of

London, England v. Pacific Employers Ins. Co. et al.,

102 Cal. App. (2d) 188, 227 P. (2d) 53 hearing de-

nied by Supreme Court, 1951, the Court states at

page 192:

^'The theory that the insurer covering the pri-

mary tort-feasor is liable to its policy limits and

the insurer covering the secondary tort-feasor is

liable for excess insurance only has been re-

jected in California. Consolidated Shippers, Inc.

V. Pacific Employers Ins. Co., 45 Cal. App. 2d

288, 114 P. 2d 34; Air Transport Mfg. Co. Ltd. v.

Employers' Liability etc. Corp., 91 Cal. App. 2d

129, 204 P. 2d 647." (Emphasis added.)
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Appellees complain bitterly of the reference to

Headrick & Brown Company, the employer of Goff,

the tort-feasor. An examination of the cases on the

subject reveals that the Courts in their decision refer

to the employer of the tort-feasor.

In the case of United Pacific Insurance Co. v. Ohio

Casualty Co., 172 F. (2d) 836 at page 844, the Court

stated

:

''United contends that there was 'double insur-

ance' in this case under the doctrine of Consoli-

dated Shippers, Inc., 45 Cal. App. 2d 288, 114

P. 2d 34 and Lamb v. Belt Casualty Co., 3 Cal.

App. 2d 624, 40 P. 2d 311. Double insurance is

defined in Section 590 of the California Insur-

ance Code as existing ^where the same person is

insured by several insurers separately in respect

to the same subject and interest.' We do not

agree. // either Page dha Mission, or McKeon
and Page dha Pacific, were insured by several in-

surers, there would he douhle insurance.'^ (Em-
phasis added.)

If the question of whether the employer of the tort-

feasor was or was not doubly insured is of no moment,

as appellees would have this Court believe, then the

author of the opinion in United Pacific Insurance Co.

V. Ohio Casualty C\0., supra, on page 844, was voicing

views irrelevant to the decision.

This is not so. The claim of United States Fidelity

& Guaranty Co. is based on the theory of subrogation.

They are the insurance carrier of Headrick & Brown

Company. They cannot and should not be permitted,
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as Judge Erskine so clearly points out in his opin-

ion (Judge Erskine presided over the original trial

and after his death the matter was submitted to Judge

Murphy on the reporter's transcript and pleadings,

the only additional evidence before Judge Murphy
was the amount of cost incurred by IT. S. F. & G.

since the original submission of the case to Judge

Erskine), to nullify or circumvent the other insur-

ance clause of the Canadian Indemnity policy, to

which Headrick & Brown Co. is subject, as an in-

sured under said policy.

Certainly the logic of this reasoning is clear when

applied to the facts of our case. Whatever the situ-

ation that exists between Groff, the employee, and

Headrick & Brown, his employer, this can not be

capitalized into an endeavor to take the proceeds of

the Canadian Policy. It is an insurance problem we

are determining.

As to Canadian there is no relationship of pri-

mary or secondary tort-feasor as between the two in-

sured, Goff and Headrick and Brown. Thomas Rig-

ging Co. the named insured in Canadian's Policy has

been absolved of all liability by the jury verdict in

Martinez. Even accepting all the reasoning of our

opponents that both Goff and Headrick and Brown

are insured under the Canadian Policy, then there is

no distinction between their rights and obligations

under the Canadian Policy. Under the policy theyj

both are insured. One cannot use some rule of law]

that may exist between the two insured, to defeat the I
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terms of the policy. If either of the two insured have

other insurance they must first put this up. This is the

law of the State of California, upon which the

Canadian Policy was written. This is the legal situ-

ation and certainly it is the rule of equity, that one

who seeks equity must do equity. There is absolutely

no equity in placing the liability for this verdict on

Canadian, either imder the facts or under the law.

It is respectfully submitted that the insurance of

Canadian is ''excess" as the trial Court found and it

should not be called upon to respond until the limits

of the policy of the United States Fidelity & Guar-

anty Company a Corporation, is exhausted.

It is respectfully submitted that the judgment is

erroneous and should be reversed.

Dated, San Francisco, California,

March 25, 1953.

Respectfully submitted,

William C. Burn's,

Leo a. Elkins,

Attorneys for Appellant

Canadian Indemnity Company,

a Corporation.
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In the District Court of the United States,

Southern District of California,

Central Division

Civil No. 12091-C

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the estate of POULSEN & NARDON, INC.,

a corporation,

Plaintiff,

vs.

SOLOMON EISENROD and HARRY E. EISEN-
ROD, LINCOLN MACHINE CO., INC.,

Defendants.

COMPLAINT TO AVOID FRAUDULENT CON-
VEYANCE OF PROPERTY OF BANKRUPT

National Bankruptcy Act, Sections 67d, 67e

and 70e; Civil Code of California, Sections

3439.01 to 3439.12, inclusive; Corporations

Code of California Sections 823, 824, 825

and 826, inclusive.

The plaintiff for cause of action complains of the

defendants, and each of them, and alleges:

I.

I
That at all times hereinafter mentioned, Poulsen

& Nardon, Inc., was, since has been, and still is a

corporation organized and existing under and by

virtue of the laws of the State of California, with
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its principal place of business situated in the City

of Vernon, County of Los Angeles, State of Cali-

fornia.

II.

That at all times hereinafter mentioned, the de-

fendants, Solomon Eisenrod and Harry E. Eisen-

rod, were officers and directors of Poulsen & Nar-

don, Inc. That the defendant, Solomon Eisenrod,

was President and Treasurer of said corporation,

and the defendant, [2] Harry E. Eisenrod, was Sec-

retary of said corporation.

III.

That at all times hereinafter mentioned, the Lin-

coln Machine Co., Inc., was a corporation organized

and existing under and by virtue of the laws of the

State of New York with its principal place of busi-

ness in the City of Providence, State of Rhode

Island. That said Lincoln Machine Co., Inc., was

owned, controlled, dominated and operated by the

defendants herein, and that the defendants herein

owned all of the stock in said Lincoln Machine Co.,

Inc., and that said Lincoln Machine Co., Inc., while

so owned, controlled and dominated by the defend-

ants herein, on March 12, 1945, acquired all of the

outstanding capital stock of Poulsen & Nardon, Inc.

At a meeting of the Board of Directors had and held

at the place of business of Poulsen & Nardon, Inc.,

at Vernon, California, on or about the 12th day of

March, 1945, the defendants, Solomon Eisenrod and

Harry E. Eisenrod, caused themselves to be elected

directors of Poulsen & Nardon, Inc., and thereafter
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caused themselves to be elected President, Vice-

President, Secretary and Treasurer thereof, re-

spectively.

IV.

That this is an action brought under the provi-

sions of Sections 67d, 67e and 70e of the National

Bankruptcy Act, Sections 3439.01, 3439.03, 3439.04,

3439.05, 3439.06, 3439.07 and 3439.09 of the Civil

Code of California, and Sections 823, 824, 825 and

826 of the Corporations Code of California, to set

aside and avoid fraudulent conveyances made by the

bankrupt of its assets and property to the defend-

ants herein with intent and purpose on the part of

said corporation, Poulsen & Nardon, Inc., and the

defendants herein, as officers and directors thereof,

to hinder, delay or defraud existing and future

creditors of said Poulsen & Nardon, Inc., whose

claims would arise subsequent to the transfers

herein complained of. [3]

V.

That on the 15th day of May, 1948, there was filed

in the District Court of the United States for the

Southern District of California, Central Division,

an involuntary petition in bankruptcy by creditors

of Joulsen & Nardon, Inc., praying that said corpora-

tion be adjudged a bankrupt within the purview of

Section 3, subdivision b of the National Bankruptcy

Act. That thereafter, such proceedings were had

that ultimately on the 24th day of September, 1948,

an Order was entered by Honorable David B. Head,
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one of the Referees in Bankruptcy for the District

Court of the United States, Southern District of

California, Central Division, to whom said matter

had been duly referred by a Judge of this Court,

adjudicating Poulsen & Nardon, Inc., to be a bank-

rupt within the purview of Section 4, subdivision b

of the National Bankruptcy Act, and at the first

meeting of creditors after adjudication had and held

before Honorable David B. Head, Referee in Bank-

ruptcy as aforesaid, on December 17, 1948, the

plaintiff, Ernest R. Utley, was elected trustee in

bankruptcy for the bankrupt estate of Poulsen &

Nardon, Inc., filed his bond and qualified as such

trustee, and at all times since December 17, 1948,

the plaintiff herein has been and now is the duly

elected, qualified and acting trustee in bankruptcy

for the estate of Poulsen & Nardon, Inc.

VI.

Plaintiff alleges that commencing with on or

about the date of March 12, 1945, and continuing

down to the date of the filing of the involuntary

petition in bankruptcy as hereinbefore described,

said corporation, Poulsen & Nardon, Inc., which

will sometimes be hereinafter referred to as the

bankrupt, acting through its officers and directors,

the defendants herein, Solomon Eisenrod and Harry

E. Eisenrod, and pursuant to a conspiracy, confed-

eration and common design on the part of said

bankrupt corporation and its officers and directors,

entered upon a scheme and plot to transfer from

said bankrupt corporation assets belonging to it and
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available for the [4] payments of its creditors, to

the defendants herein and for their use and benefit

and for the use and benefit of the Lincoln Machine

Co., Inc., which corporation was owned, controlled

and dominated entirely by the defendants herein,

with the intent and purpose on the part of said

bankrupt corporation and its officers and directors,

the defendants herein, to hinder, delay, or defraud

said bankrupt corporation's creditors, both present

and future, by making extensive loans in cash oiit

of the funds of said bankrupt corporation to the

Lincoln Machine Co., a corporation, which had little

or no assets, without any right or authority under

the By-Laws of Poulsen & Nardon, Inc., to make

such said loans, and that said scheme, design and

conspiracy contemplated that thereafter a portion of

said funds so transferred to said Lincoln Machine

Co., Inc., should come back to the defendants herein

in the form of salaries for alleged services rendered

as officers of the Lincoln Machine Co., and said con-

spiracy, confederation, common design and plot fur-

ther contemplated that Poulsen & Nardon, Inc.,

should pay the defendants herein exorbitant, unrea-

sonable and inflated salaries, namely, the sum of

$1,000.00 per week to the defendant, Solomon Eisen-

rod, as President of said bankrupt corporation, and

the defendant, Harry E. Eisenrod, the sum of

$500.00 per week, as Secretary of said bankrupt cor-

poration ; that the funds of said corporation were to

be transferred to persons, firms and corporations

for the benefit of the defendants herein, Solomon

Eisenrod and Harry E. Eisenrod, in total disregard
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of the rights of present and future creditors to real-

ize on the assets of the said Poulsen & Nardon, Inc.,

VII.

That during the period of said conspiracy, con-

federation and common design, the Lincoln Machine

Co., so owned and controlled by the defendants

herein, was a dormant coriDoration, was not operat-

ing, had no tangible assets, and had no funds avail-

able with which to pay for the outstanding capital

stock of Poulsen & Nardon, Inc., and that said con-

sioiracy, confederation and common design con-

templated [5] that said Lincoln Machine Co., Inc.,

w^ould acquire all of the outstanding capital stock J

of Poulsen & Nardon, Inc., and would cause the

defendants herein to be elected as officers and direc-

tors of said bankrupt corporation. That after the

election of said defendants as officers and directors

of said bankrupt corporation and after coming into

control of the available and free assets of Poulsen

& Nardon, Inc., the defendants herein as officers and

directors of Poulsen & Nardon, Inc., were to engage

in a business transaction for which the property re-

maining in its hands after the conveyance would be

an unreasonably small capital, namely, to cause

without authority under the By-Laws of said bank-

rupt corporation, a loan to be made to the Lincoln

Machine Co., Inc., out of the assets and funds of

the bankrupt corporation, with which the Lincoln

Machine Co., Inc., would acquire the stock of Poul-

sen & Nardon, Inc., for the sum of $917,000.00, thus

putting the defendants herein in full control of the

assets of Poulsen & Nardon, Inc.
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VIII.

That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, on or about March 12, 1945, the bankrupt

corporation, Poulsen & Nardon, Inc., transferred to

the Lincoln Machine Co., Inc., the sum of $400,-

000.00, a part of which was used to repay a bank

loan of the Lincoln Machine Co., Inc., the proceeds

of which had been used by said Lincoln Machine

Co., Inc., as part payment of the purchase price of

the capital stock of Poulsen & Nardon, Inc., at or

about the same time Poulsen & Nardon, Inc., paid

$40,000.00 to certain agents whom the trustee be-

lieves were the defendants herein, Solomon Eisen-

rod and Harry E. Eisenrod, as alleged and pur-

ported commissions for acting on behalf of the

Lincoln Machine Co., Inc., and the additional sum

of $50,000.00 to the defendant, Harry E. Eisenrod,

to be ultimately used as a part of the purchase price

of Poulsen & Nardon, Inc. That said loans to the

Lincoln [6] Machine Co., Inc., were carried on the

books of Poulsen & Nardon, Inc., as an open ac-

count receivable and an asset of said Poulsen &
Nardon, Inc., up to and including the 17th day of

May, 1948, the date of the filing of the petition, in

the amount of $615,151.98. That in truth and in fact

said sum did not constitute an asset as the Lincoln

Machine Co., Inc., was, during the entire period

during which said open account was carried on the

books of the bankrupt corporation as an asset,

wholly insolvent, dormant and inactive, and the only

purported asset held by said Lincoln Machine Co.,
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Inc., was the stock in the bankrupt corporation,

Poulsen & Nardon, Inc., acquired as aforesaid.

IX.

That the By-Laws of Poulsen & Nardon, Inc., in

Article III, subdivision 5, authorized the directors

of said corporation to borrow money and to incur

indebtedness for the purposes of the corporation,

and to cause to be executed and delivered therefor

in the corporate name, promissory notes, bonds, de-

bentures, deeds of trust, mortgages, pledges, hypoth-

ecations, or other evidences of debt and securities

therefor, but nowhere in the By-Laws of said bank-

rupt corporation was there any provision which au-

thorized the officers or directors of said bankrupt

corporation to loan money or funds belonging to

said bankrupt corporation to any person, firm, or

corporation whatsoever, or to loan or advance the

bankrupt corporation's funds to the officers or direc-

tors thereof, or to hypothecate or encumber property

on which the bankrupt corporation or its cerditors

could realize, for the purpose of diverting funds

derived from such hypothecation for the benefit of

any person, firm or corporation other than for the

use and benefit of the bankrupt, Poulsen & Nardon,

Inc., or its creditors, existing and future.

X.

That pursuant to said conspiracy and for the pur-

pose of accomplishing the aims and objects thereof

and with full knowledge [7] of the fact that Poul-
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sen & Nardon, Inc., was doing business with numer-

ous persons, firms and corporations on credit and

would incur niunerous debts, bills and obligations

in the future which it would be required to meet,

on March 19, 1945, the defendants herein acting as

officers and directors of said bankrupt corporation,

at a meeting of directors held at the place of busi-

ness of said corporation at Vernon, California, ac-

cepted the resignation of Irving Graff, the only re-

maining director outside of the immediate family

of Solomon Eisenrod and Harry E. Eisenrod, and

elected Jack D. Eisenrod as the third director in

place of said Irving Graff. That at said meeting

after the resignation and withdrawal of Irving

Graff as a director, the defendants herein, together

with the director Jack D. Eisenrod, who is not

sued here, proceeded to vote exorbitant, unreason-

able and inflated salaries to each other in the follow-

ing manner : the defendant, Solomon Eisenrod, sug-

gested fixing the salaries of the new officers of the

corporation, namely, the defendants herein; the de-

fendant, Solomon Eisenrod, left the room, and the

defendant, Harry E. Eisenrod, together with the di-

rector. Jack D. Eisenrod, presented a resolution fix-

ing the salary of Solomon Eisenrod at the rate of

$1,000.00 per week ; after which, the defendant, Solo-

mon Eisenrod, came back into the room. Harry E.

Eisenrod retired, and Solomon Eisenrod and the di-

rector, Jack E. Eisenrod, voted to fiix the salary of

Harry E. Eisenrod at $500.00 per week ; after which,

Harry E. Eisenrod came back into the room. That

said salaries were ridiculously exorbitant to be paid
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to officers of a business which was even then failing

by reason of the loans made to a dormant, inactive

corporation as hereinabove set forth which had or

would ultimately drain the bankrupt corporation of

its realizable assets. That the salaries so voted by

the defendants herein to each other were not fair

salaries for their services and were particularly un-

fair to creditors either existing or future. That said

salaries were collected by the defendants herein, or

in the absence of their collection, were carried on [8]

the books of the bankrupt corporation as a liability

of said corporation to the defendants herein to be

used as an off-set if necessary against funds di-

verted by the bankrupt corporation to the defend-

ants herein.

XI.

That the sum of $37,500.00 so carried on the books

of said bankrupt corporation was actually at-

tempted to be offset against the sum of $112,007.51

transferred by said bankrupt corporation to the de-

fendant, Solomon Eisenrod, between March 12, 1945,

and March 17, 1948, by the said Solomon Eisenrod,

and the sum of $18,250.00 so accrued on the books

of said bankrupt corporation in favor of the de-

fendant, Harry E. Eisenrod, was attempted to be

applied and set-o:ff against funds transferred to the

said Harry E. Eisenrod between March 12, 1945,

and May 15, 1948, in the sum of $34,840.44, and was

so set-off by the said Harry Eisenrod.

XII.

That under said salary arrangements hereinbe-

fore described, there was paid in cash by said bank-
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rupt corporation to the defendants herein as pur-

ported salary pursuant to said conspiracy, confeder-

ation and common design and with the intent and

purpose on the part of said bankrupt corporation

and the defendants herein to hinder, delay, and de-

fraud said bankrupt corporation's creditors between

March 12, 1945, and September 1, 1947, a period of

118 weeks, the sum total of $177,000.00, being the

sum of $118,000.00 purported salary to Solomon

Eisenrod, and $59,000.00 to the defendant, Harry E.

Eisenrod, and for the period of September 1, 1947,

to May 17, 1948, the date of bankruptcy, defendants

caused to be credited to their respective accounts,

salary in the amount of $37,500.00 and $18,750.00

respectively, or a total of cash paid and credits on

salaries of $155,500.00 to Solomon Eisenrod, and

$77,750.00 to Harry E. Eisenrod, defendants herein,

or a total of $233,250.00 for purported services ren-

dered to said bankrupt corporation, but which serv-

ices consisted mainly in [9] looting and dissapating

the assets of said bankrupt corporation for the bene-

fit of themselves, the said defendants, and for the

purpose of hindering, delaying, or defrauding credi-

tors of said bankrupt corporation, and plaintiff al-

leges that the defendants should be required by de-

cree of this Court to repay said salaries so received,

and that the defendants be denied credit for any

salaries paid to them from September 1, 1947 to the

date of bankruptcy.

XIII.

That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects
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thereof, the said bankrupt corporation acting

through its officers and directors, the defendants

herein, and with the intent and purpose on its part

to hinder, delay, or defraud existing or future credi-

tors, between the 15th day of May, 1947, and the

15th day of May, 1948, transferred to the Lincoln

Machine Co., Inc., and to the defendant, Solomon

Eisenrod, the sum of $46,996.11 in cash, and to the

Bay Products Corporation, an organization or busi-

ness which the trustee believes and alleges was con-

trolled by the defendants herein, the additional sum

of $10,953.60; that the trustee believes that the said

sums of money so transferred and diverted to the

said Lincoln Machine Co., Inc., and Bay Products

Corporation was in turn transferred back to the

defendant, Solomon Eisenrod, by said Lincoln Ma-

chine Co., Inc., and Bay Products Corporation.

XIV.

That as a result of the acts hereinbefore set forth

and complained of, and pursuant to said conspiracy,

confederation and common design on the part of

the defendants herein, there was transferred to the

defendants herein, or for their benefit, or for the

benefit of corporations and enterprises owned, domi-

nated and controlled by the defendants herein by

said bankrupt corporation, the sum of $722,522.65.

That by reason of said transfers as hereinbefore set

forth, said bankrupt corporation was rendered

wholly insolvent [10] and unable to pay its debts.

That during the period between March 12, 1945,

and May 15, 1948, the date of bankruptcy, the bank-
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rupt corporation incurred debts and obligations to

various businesses, firms, corporations, the Govern-

ment of the United States, the State of California,

and other taxing bodies, amounting to the sum of

$1,866,055.99, and possessed assets totalling in book

value the sum of $1,196,809.19, but of an actual or

market value of not over $840,000.00 with a deficit

of over $1,000,000.00 during said period. That as to

these creditors of said bankrupt corporation, the

transactions complained of constituted a fraud.

Wherefore, plaintiff prays judgment against the

defendants, and each of them:

(1) That the transfers by the bankrupt herein-

before described and complained of be set aside

and be decreed to be fraudulent and void as to

creditors of the bankrupt, Poulsen & Nardon, Inc.,

and as to the plaintiff herein, its trustee in bank-

ruptcy;

(2) That a joint and several judgment be ren-

dered against the defendants herein in the sum of

$899,522.65, together with interest on said sum at

the rate of seven (7%) per cent per annum from

May 17, 1948;

(3) That the defendants be required to account

to the plaintiff, as trustees ex maleficio for funds

found by this Court to have been diverted by the

bankrupt corporation to these defendants pursuant

to the conspiracy described in this complaint, and

the fraudulent transfers of assets of said bankrupt

corporation hereinbefore described;

(4) That the plaintiff have and recover his costs

and disbursements herein, and that he be given
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such other and further relief as the Court may deem

just and equitable in the premises.

CRAIG, WELLER & LAUGHARN,
/s/ By THOMAS S. TOBIN,

Attorneys for Plaintiff.

Duly Verified.

[Endorsed] : Filed Aug. 14, 1950. [11]

[Title of District Court and Cause.]

ANSWER

Come now the defendants, Solomon Eisenrod and

Harry E. Eisenrod, and for answer to the complaint

herein, admit, deny and allege as follows

:

I.

Answering Paragraph IV, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that this is an action

brought under certain provisions of the Bankruptcy

Act, and the State Laws of California, and the de-

fendants deny generally and specifically any viola-

tion of the said laws referred to in Paragraph IV,

or at all.

II.

Answering Paragraph VI, defendants deny gener-

ally and specifically each and every allegation

therein contained, except that Poulsen & ISTardon,

Inc., made loans to Lincoln Machine Co., Inc., [13]
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as reflected on the books and records of Poulsen &
Nardon, Inc.

III.

Answering Paragraph VII, defendants deny gen-

erally and specifically each and every allegation

therein contained.

IV.

Answering Paragraph VIII, defendants deny

generally and specifically each and every allegation

therein contained. Defendants admit that from time

to time Poulsen & Nardon, Inc., loaned various

sums of money to Lincoln Machine Co., Inc., as re-

flected on the books and records of Poulsen & Nar-

don, Inc.

V.

Answering Paragraph IX, defendants deny gen-

erally and specifically each and every allegation

therein contained, except as to the contents of the

by-laws of Poulsen & Nardon, Inc. Defendants fur-

ther deny any violation of the said by-laws or at all.

VI.

Answering Paragraph X, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that they acted as officers

and directors of the bankrupt corporation, and as

such officers and directors fixed salaries in the sum

of $1,000.00 per week for Solomon Eisenrod and

$500.00 per week for Harry E. Eisenrod. Defend-

ants admit that uncollected salaries owing to de-

fendants were carried on the books of the bankrupt
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corporation, as a liability of the said corporation, to

the defendants.

VII.

Answering Paragraph XI, defendants deny gen-

erally and specifically each and every allegation

therein contained.

VIII.

Answering Paragraph XII, defendants deny gen-

erally and specifically each and every allegation

therein contained, except [14] that they admit that

salaries were paid to them as reflected on the books

and records of Poulsen & Nardon, Inc. That the

said books and records are in the control and cus-

tody of the plaintiff herein, and for this reason the

defendants are unable to verify the exact amount

of the said payments at this time.

IX.

Answering Paragraph XIII, defendants deny

generally and specifically each and every allegation

therein contained, except that they admit that mon-

eys were loaned to Lincoln Machine Co., Inc., and to

the Bay Products Corporation by Poulsen & Nar-

don, Inc. That defendants are without knowledge o]

information sufficient to form a belief as to the

exact amount loaned by Poulsen & Nardon, Inc., to

Lincoln Machine Co., Inc., and Bay Products Cor-

poration. That the said sums are reflected on the

books and records of Poulsen & Nardon, Inc., which

said books and records are in the possession of the

plaintiff.
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X.

Answering Paragraph XIV, defendants deny

generally and specifically each and every allegation

therein contained, except that various sums of

money as reflected on the books and records of Poul-

sen & Xardon, Inc., were loaned to various cor-

porations as reflected on the said books and records,

and that the said bankrupt corporation incurred

various obligations in the sums reflected on the

books and records of the said bankrupt corporation.

By way of affirmative defense, defendants allege

as follows:

I.

That the rights of action set forth in the com-

plaint, are barred by Section 338, Subparagraph 4,

of the Code of Civil Procedure of the State of Cali-

fornia, and other provisions for the limitations of

actions as provided by the laws of the State of [15]

California.

Wherefore, defendants pray that a hearing may
be had on the said complaint, and answer, and that

the issues presented thereby be determined by a

jury.

Dated: January 15, 1951.

QUITTNER, STUTMAN & SHUTAN
/s/ By JACK STUTMAN,

Attorneys for defendants, Solomon Eisenrod and

Harry E. Eisenrod.

Duly Verified.

[Endorsed] : Filed Jan. 15, 1951. [16]
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT

Date : April 22, 1952 ; at Los Angeles, Calif.

Present: Hon. Ernest A. Tolin, District Judge;

Deputy Clerk: Wm. A. White; Reporter: Fred

Sherry; Counsel for Plaintiff: Thos. S. Tobin and

J. H. Bumb ; Counsel for Defendants : Nathan April.

Proceedings: For jury trial. All parties present.

Court orders jury impaneled.

The following jurors, duly impaneled, are sworn

to try this cause : 1. Herbert F. Hughes, 2. Delos M.

Rupert, 3. Ernest C. Johnson, 4. Frank A. Reyn-

olds, 5. Viola Ursprung, 6. Matilda Turner, 7. Ger-

ald W. Kropf, 8. Lola L. Welker, 9. Mary Ann
Pichel, 10. Matthew P. Fugle, 11. Sophie J. Hamil-

ton, 12. John M. Kelly, Alternate Jurors: Margue-

rite D. Wakefield and Alfred L. Bryant.

Court admonishes the jurors not to discuss this

cause and declares a recess to 1:30 p.m.

At 1:30 p.m. court reconvenes herein; all parties

being present; the jurors being absent; in the ab-

sence of the jurors counsel for defendants moves the

Court to dismiss the complaint on the ground of

non-jurisdiction. Court reserves ruling on said mo-

tion; counsel for plaintiff to submit memo, on said

jurisdiction.
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Counsel for defendants moves to dismiss the com-

plaint for failure to state facts. Court denies said

motion.

The jurors come into court, and all parties be-

ing present, Juror Mary Ann Pichel is excused due

to illness in her family. Alternate Juror Alfred L.

Bryant takes the place of Juror No. 9.

Attorney Tobin makes plaintiff's opening state-

ment. Counsel for defendants reserves making open-

ing statement.

Carl J. Nardon is called, sworn, and testifies for

plaintiff.

Plf 's Ex. 1 and 2 are marked for ident.

Plf 's Ex. 3 is received in evidence.

Plf's Ex. 4 and 5 are marked for ident.

Grarnett Barfield is called, sworn, and testifies for

plaintiff.

Plf's Ex. 5 is received in evidence.

Court admonishes the jurors not to discuss this

cause and orders cause continued to April 23, 1952,

1 p.m., for further jury trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [18]
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date : April 23, 1952 ; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin; August J. Bumb; Counsel for Defendant: Na-

than April.

Proceedings : Further jury trial. All parties pres-

ent. Filed defendant's memo in support of motion

to dismiss for lack of jurisdiction. Filed plaintiff's

memo regarding jurisdiction. Plaintiff moves court

for leave to join Lincoln Machinery Co. as party-

defendant pursuant to Rule 21, FRCP.

The following witnesses are sworn and testify on

behalf of Plaintiff: Ernest R. Utley, Paul Graney;

Defendant: Solomon Eisenrod (Court's witness).

The following exhibits are marked for identifica-

tion only: Defendant: A, B, C.

It is ordered that the motion made by the plaintiff

for leave to join Lincoln Machinery Co. as party-

defendant is granted on condition that said defend-

ant desires a severance or elects to be tried in case

now before the Court, after due service of process.

It is ordered that motion made by the defendant

regarding jurisdiction is denied.
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It is ordered that the cause is continued to April

24, 1952, 9:30 a.m. for further jury trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [19]

. United States District Court, Southern District of

' California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date: May 1, 1952; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin, A. J. Bumb; Counsel for Defendant: Nathan

April.

Proceedings: Further jury trial. The defendant's

exhibit J is withdrawn. In absence of the jury,

the defendant moves the Court for a directed ver-

dict.

The following witnesses are sworn and testify on

behalf of Plaintiff: Solomon Eisenrod.

The following exhibits are admitted into evidence

:

Plaintiff: 1, 2, 4; Defendant: I, K, L, M, N, O, P,

Q, R, S.

It is ordered that the defendant's motion for a

directed verdict is denied.
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It is ordered that the cause is continued to May 6,

1952, 1:30 p.m. for further trial.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [20]

[Title of District Court and Cause.]

DEFENDANTS' REQUESTS FOR INSTRUC-
TIONS TO THE JURY

The defendants request the Court to instruct the

jury as follows:

1. This is not an action for the recovery of money

owing by these defendants or either of them to Poul-

sen & Nardon. We are not here concerned with any

claim that either of these defendants overdrew their

accounts or received compensation in excess of what

they were entitled to, or borrowed money from

Poulsen & Nardon.

2. It is therefore not enough that you find that

these defendants or either of them are indebted to

Poulsen & Nardon. The plaintiff must prove by a

clear preponderance of the CAddence that the de-

fendants received money which was paid or trans-

ferred to them with the intention of cheating the

creditors of Poulsen & Nardon. Unless such clear

and preponderant evidence is furnished by the

plaintiff, your verdict must be for the defendants.
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3. Whether or not these defendants drew exces-

sive salaries is of no [21] materiality in this case

unless you also find by a clear preponderance of the

evidence that these defendants in voting and giving

these salaries to themselves, intended thereby to

cheat the creditors of Poulsen & Nardon.

\ 4. As to monies loaned or transferred to Lincoln

Machine Co., Inc., or any other corporation, the

question for you to determine is not whether any

of these corporations owe money to Poulsen & Nar-

don, but whether any monies so owing by them were

loaned or given to them with the intention of cheat-

ing the creditors of Poulsen & Nardon.

5. If you find that monies were loaned or given

to these corporations with the intention of cheating

the creditors of Poulsen & Nardon, then before you

can find against the defendants you must further

find that these monies were then paid over to these

defendants.

6. You may not presume that a man has com-

mitted a fraud. Before you can find that these de-

fendants committed a fraud, you must be convinced

by a clear preponderance of the evidence that they

drew their salaries and loaned out monies with the

intention of cheating the creditors of Poulsen &

Nardon.

7. Nor are you to determine whether or not these

defendants committed a fraud upon Poulsen & Nar-

don, their own corporation; the issue in this case is

whether or not they committed a fraud upon the
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creditors of Poulsen & Nardon. If the loans, pay-

ments or transfers complained of by the plaintiff

were not fraudulent as against the creditors of

Poulsen & Nardon, then your verdict must be for

the defendants.

8. A gift, payment or transfer made by a debtor

with or without a consideration which leaves that

debtor wholly solvent as of the time when the trans-

fer was made, is not a fraudulent transfer as against

creditors; you cannot find for the plaintiff by rea-

son of such a transfer.

9. A person is insolvent when the present fair

saleable value of his assets is less than the amount

that will be required to pay his probable liability on

his existing debts as they become absolute and ma-

tured. Cal. C. C. 3439.02.

10. In other words, solvency is not determined

by what the debtor's [22] existing assets may be

worth at some future time; and not by what his

liabilities may be at some future time; but by the

present fair saleable value of his assets against

what he is liable to have to pay on his existing debts.

11. It is generally presumed that a debtor is sol-

vent. To overcome such a presumption, there must

be proof that the defendants' obligations exceeded

the present fair saleable value of his non-exempt as-

sets. Hasemgaegor vs. Voth, 91 A.C. 394; Miller vs.

Keegan, 92 C.A. (2) 846.

12. The fair saleable value of property is not

what it would bring at a forced sale on the auction
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block, but is the fair market or cash value as be-

tween one who wants to buy and one who wants to

sell. In re Hines, 144 F. 142; Stern vs. Paper, 183

F. 228; Grandison vs. Nat. Bk. of Rochester, 231

F. 800; In re Fred. D. Jones Co., 268 F. 818; John-

son vs. Land Bank & Title Co., 329 Pa. 241 ; Tren-

ton Trust Co. vs. Carlisle Tire Corp., 110 Conn. 125

;

Mitchell vs. Investment Securities Corp., 67 F. (2)

669.

I
13. Where we are dealing with a going concern,

the fair market value of the property at the time of

any transfer must be appraised as that of a going

concern and not that of a bankrupt. In re Klein,

197 F. 241 ; Bucyrus Road Machinery Co. vs

10 F. (2) 33; in re Gelison Hotels, 24 F. Supp. 859;

In re Nathanson, 64 F. (2) 912.

^ 14. The fact that Poulsen & Nardon was adjudged

bankrupt in 1948 is no evidence that it was insolvent

either in 1945, 1946 or 1947. Arkansas Hotel &
Minding Co. vs. Murray, 127 F. (2) 564.

B 15. The defendants are entitled to the presump-

tion that they are innocent of crime or wrong, and

that their business transactions have been fair and

regular. Cal. C.C.P. 1963 sub. 1, 19 ; Ryder vs. Bam-

berger, 172 C 791; Gundelfinger vs. Mariposa, 82

C.A. (2) 544; Truett vs. Onderonck, 120 C. 581;

! Rice vs. California Western Co., 21 C.A. (2) 660;

Arakelian vs. Sears, 53 C.A. 646 ; Best vs. Paul, 101

C.A. 497; Hedden vs. Waldeck, 9 C. (2) 631.

16. If there be two inferences equally reasonable

and equally susceptible of being drawn from the
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proven facts, the one finding fair dealing and the

other finding corrupt practice, it is the express duty

of the [23] Court or jury to draw the inference

favorable to fair dealing. Ryder vs. Bamberger, 172

C. 791.

17. The law presumes that a person is innocent

of crime or wrong; that private transactions have

been fair and regular; that the ordinary course of

business has been followed; and an inference of

good faith rather than a fraud should be indulged,

and the presumptions against fraud must be over-

come by him who alleges improper conduct. Ara-

kelian vs. Sears. 53 C.A. 646.

18. If a loan or transfer is made by Poulsen &

Nardon to Lincoln at a time when Poulsen & Nar-

don would have had a legal right to declare and dis-

tribute the same amount to Lincoln as a dividend,

then such loan and transfer cannot be deemed to be

fraudulent as against the creditors of Poulsen &

Nardon, and as to that loan or transfer your verdict

must be for the defendants.

19. Whatever Poulsen & Nardon had a legal

right to pay or give to Lincoln, it had a legal right

to loan to Lincoln, and that no charge of fraud can

be based upon such loan.

20. If the plaintiff fails to establish by a clear

preponderance of the evidence that the fair saleable

value of all of the assets of Poulsen & Nardon on

December 31, 1945 was less than the amount re-

quired to pay the probable liabilities of Poulsen &
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Nardon upon debts existing December 31, 1945, then

your verdict as to any transfers, payments or loans

made to Lincoln during the year 1945 must be for

the defendants.

21. If the plaintiff fails to establish by a clear

preponderance of the evidence that the fair saleable

value of all of the assets of Poulsen & Nardon on

December 31, 1946, was less than the amount re-

quired to pay the probable liabilities of Poulsen &
Nardon upon debts existing December 31, 1946,

then your verdict as to any transfers, payments or

loans made to Lincoln during the year 1946 must be

for the defendants.

Respectfully submitted,

/s/ NATHAN APRIL
/s/ E. MARSHALL BITGOOD,

Attorney for Defendants.

/s/ NATHAN APRIL,
of Counsel.

[Endorsed] : Filed Sept. 10, 1952. [25]

[Title of District Court and Cause.]

DEFENDANTS' ADDITIONAL REQUESTS
FOR INSTRUCTIONS TO THE JURY

The defendants request as additional and modi-

fied instructions, the following:

1. Request No. 3 is withdrawn, and the defend-
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ants request the following request No. 3 be substi-

tuted therefor:

3. The plaintiff has produced no evidence upon

the question of the reasonableness or excessiveness

of the salaries drawn by the defendants, and I,

therefore, instruct you that that issue is excluded

from your consideration. Your verdict must not be

based upon any sums drawn by or credited to the

defendants by reason of salaries.

2. The defendants request that instruction No. 5

be withdrawn, and the following request be substi-

tued therefor:

5. An action under section 70 (e) of the Bank-

ruptcy Act is one to recover alleged void or fraudu-

lent transfers from such persons or corporations as

receive such void or fraudulent transfers. Even [26]

if you were to find that the loans or payments made

to Lincoln Machine Co., Inc., were void or fraudu-

lent as to creditors of Poulsen & Nardon, Inc., you

cannot find for the plaintiff in this case unless you

further find that these defendants personally re-

ceived from Lincoln Machine Co., Inc., the pro-

ceeds of these loans or payments.

5. (a) There is no evidence in this case that the

proceeds of the loans or payments received by Lin-

coln Machine Co., Inc., from Poulsen & Nardon,

Inc., were in fact turned over to these defendants.

The only evidence in this case is that these monies

were used by Lincoln Machine Co., Inc., to pay cor-

porate obligations of Lincoln Machine Co., Inc.



Enwst R. TJtley, Trustee 31

3. Defendants request that instruction No. 6 be

modified by omitting the words therefrom, ''drew

their salaries."

4. Defendants request that instruction No. 8 be

modified as follows:

8. A gift, payment or transfer made by a debtor

with or without consideration which leaves that

debtor wholly solvent as of the time when the trans-

fer was made is not a fraudulent transfer as against

the creditors of the debtor, and in the absence of

clear and convincing evidence that such gift, pay-

ment or transfer is made at that time with actual

intent to hinder, delay or defraud creditors, your

verdict as to such gift, payment or transfer must be

for the defendants.

5. Defendants request the following additional

instructions

:

22. The transfers which the plaintiff seeks to re-

cover consist of separate money payments and sep-

arate money loans made at different times during a

period of over three years. You are to consider the

evidence on each one of these loans or payments and

determine the character of each loan or payment in

the light of the circumstances existing at the time

when such loan or payment was made. [27]

23. If a loan or payment was not fraudulent at

the time it was made, it did not become fraudulent

by reason of insolvency or any other event which oc-

curred two or three years thereafter. Evans vs.

Sparks, 170 C. 532 ; Miller vs. Keegan, 92 C.A. (No.

2) 846.
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24. The plaintiff must establish by a clear pre-

ponderance of the evidence that these two defend-

ants conspired in 1945 to cheat the creditors of

Poulsen & Nardon, Inc. In the absence of such a

clear preponderance of evidence, your verdict must

be for the defendants.

Respectfully submitted,

E. MARSHALL BITGOOD,
Attorney for Defendants.

/s/ NATHAN APRIL,
of Counsel.

[Endorsed]: Piled Sept. 10, 1952. [28]

United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT: TRIAL

Date : May 7, 1952 ; at Los Angelss, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry ; Counsel for Plaintiff : Thomas S. To-

bin; A. J. Bumb; Counsel for Defendant: Nathan

April.

Proceedings: Further jury trial. Attorney Tobin

is absent. Counsel for defendant presents final argu-

ment. Attorney Tobin arrives at 10:30 a.m. Plain-

tiff's attorney gives rebuttal argument. Counsel ap-
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proach the bench, out of hearing of jury and plain-

tiff moves the Court to amend paragraph 13 of the

complaint by interlineation. The defendant renews

motion for a directed verdict.

The Court finds

:

It is ordered that the motion made by the plain-

tiff to amend paragraph 13 of the complaint by

interlineation is granted.

It is ordered that the motion made by the defend-

ant for a directed verdict is denied. [29]

The Court instructs the jury as to the law ajD-

plicable to the case, and at 2:37 p.m., Laurence G.

Murphy and Verga Vaughn are sworn as officers to

care for the jury, and the jury retires to the jury-

room to deliberate upon its verdict.

It is ordered that the matron's services be paid

for by the Marshal.

Issued abstract to the Marshal.

At 10:32 p.m. Court reconvenes, appearances as

before; and the jury returns its verdict in open

Court, which verdict is ordered filed and entered,

and it is ordered that judgment be entered pur-

suant thereto, said verdict being as follows : [30]

VERDICT

We, the jury, in the above entitled action, find

the following special verdict

:

The questions you will answer in your verdict,

insofar as it will relate to this transaction, are these

:
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Part ^'A"

Question No. 1: Were any part of the March

1945 loans [31] made by Poulsen & Nardon, Inc., a

corporation, to Lincoln Machine Co., Inc., fraudu-

lent transfers as that term has been defined to you

in the instructions of the Court ?

Answer ^'Yes" or "No": Yes.

Question No. 2: If your answer to Question No.

1 is ''Yes", Question No. 2 is, "What part of said

sum of $400,000.00 do you find to have been a fraud-

ulent transfer"? (Here insert the amount, if any)

$400,000.00.

Question No. 3: If your answer to Question No.

1 is "Yes", did a conspiracy to make that loan as

a fraudulent transfer exist at the time the money

was delivered to Lincoln Machine Co., Inc.?

Answer "Yes" or "No": Yes.

Question No. 4: If your answer No. 3 is "Yes",

was defendant Solomon Eisenrod a member of the

conspiracy ?

Answer "Yes" or "No": Yes. [32]

Question No. 5: If your answer to Question No.

3 is "Yes", was defendant Harry E. Eisenrod a

member of the conspiracy?

Answer "Yes" or "No": Yes.

Question No. 6: If your answer to Question No.

3 is "No", did defendant Solomon Eisenrod in-

dividually, but not as a conspirator, wilfully par-

ticipate in such loan for a fraudulent purpose as that
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term has been defined for you in the Court's In-

structions ?

Answer '*Yes" or "No":

Question No. 7: If your answer to Question No.

3 is "No", did defendant Harry E. Eisenrod in-

dividually, but not as a conspirator, wilfully par-

ticipate in such loan for a fraudulent purpose as

that term has been defined for you in the Court's In-

structions ?

Answer "Yes" or "No": [33]

Part "C"

Question No. 1 : Is it true that Poulsen & Nardon,

Inc., with the intent and purpose on its part to

hinder, delay or defraud existing or future credi-

tors, between the 16th day of August, 1946, and the

27th day of December, 1946, transferred to the Bay
Products Corporation and to the defendant Solo-

mon Eisenrod the sum of $10,953.60 (or some part

thereof) in cash?

Answer "Yes" or "No": Yes. [35]

Question No. 2 : If your answer to Question No. 1

is "Yes", here insert the exact sum you find to have

been so transferred. $10,953.60.

Question No. 3 : If your answer to Question No. 1

is "Yes", was such transfer effected as an overt act

in a conspiracy between defendants Solomon Eisen-

rod and Harry E. Eisenrod?

Answer "Yes" or "No": Yes.

Question No. 4: If your answer to Question No.

1 is "Yes", and your answer to Question No. 3 is



36 S. Eisenrod and II. Eisenrod vs.

*'No", your Question No. 4 is this: Did defendant

Solomon Eisenrod individually, but not as a con-

spirator, wilfully participate in the transfer re-

ferred to in Question No. 1 of this portion of the

Verdict, with personal intent on his part to thereby

hinder, delay or defraud existing or future creditors

of Poulsen & Nardon, Inc. ?

Answer ''Yes" or "No": [36]

Question No. 5 : If your answer to Question No. 1

is "Yes" and if your answer to Question No. 3 is

"No", your Question No. 5 is this: Did defendant

Harry E. Eisenrod individually, but not as a con-

spirator, wilfully participate in the transfer re-

ferred to in Question No. 1 of this portion of the

Verdict, with personal intent on his part to thereby

hinder, delay or defraud existing or future creditors

of Poulsen & Nardon, Inc.?

Answer "Yes" or "No":

Part "D"

Question No. 1: Did Poulsen & Nardon, Inc., a

corporation, within one year prior to the filing of

the petition in bankruptcy against it, make transfer

or transfers which were fraudulent as viewed in

the light of the Court's Instructions?

Answer "Yes" or "No": Yes. [37]

Question No. 2 : If your answer to Question No. 1

is "Yes", here state the total sum of any such trans-

fer or transfers.

$276,309.33.

Question No. 3 : If your answer to Question No. 1
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is ''Yes", did defendants as conspirators cause the

making of such transfer or transfers'?

Answer "Yes" or "No"; Yes.

Question No. 4; If your answer to Question No.

3 is "No", did Solomon Eisenrod individually, but

not as a conspirator, wilfully participate in such

transfer or transfers with personal intent on his

part to thereby hinder, delay or defraud existing

or future creditors of Poulsen & Nardon, Inc., a

corporation ?

Answer "Yes" or "No": [38]

Question No. 5: If your answer to Question No.

3 is "No", did Harry E. Eisenrod individually, but

not as a conspirator, wilfully participate in such

transfer or transfers with personal intent on his

part to thereby hinder, delay or defraud existing or

future creditors of Poulsen & Nardon, Inc., a cor-

poration %

Answer "Yes" or "No":

We return our replies to the foregoing questions

as our unanimous verdict this 7th day of May, 1952.

/s/ ERNEST C. JOHNSON,
Foreman of the Jury. [39]

[Endorsed] : Filed May 7, 1952.
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United States District Court, Southern District of

California, Central Division

[Title of Cause.]

MINUTES OF THE COURT

Date : May 8, 1952 ; at Los Angeles, Calif.

Present : The Honorable Ernest A. Tolin, District

Judge; Deputy Clerk: Wm. A. White; Reporter:

Fred Sherry; Counsel for Plaintiff: Thomas S. To-

bin; A. J. Bumb; Counsel for Defendant: Nathan

April.

Nature of Proceedings: Attorney for the defend-

ant moves the Court for and order to set aside the

special verdict and for a new trial.

Ruling : It is ordered that the motions are denied

and it is ordered that judgment be entered in favor

of the plaintiff and against the defendant.

Attorney for the plaintiff is to draw form of

judgment pursuant to Local Rule 7.

EDMUND L. SMITH,
Clerk.

/s/ By WM. A. WHITE,
Deputy Clerk. [40]
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In the District Court of the United States

Southern District of California,

Central Division

No. 12,091-T

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of Poulsen & Nardon, Inc., a cor-

poration, Plaintiff,

vs.

SOLOMON EISENROD, HARRY E. EISEN-
ROD and LINCOLN MACHINE COMPANY,

Defendants.

JUDGMENT FOR PLAINTIFF AGAINST DE-
FENDANTS SOLOMON EISENROD AND
HARRY E. EISENROD.

The above entitled action coming on for trial be-

fore the undersigned Judge of the above named

Court on April 22, 1952, at the hour of 10:00 o'clock

in the forenoon on said date, and a jury having been

demanded in the answer filed by the defendants

Solomon Eisenrod and Harry E. Eisenrod, and a

jury, including alternates, having been duly im-

IDanelled, the x>laintiff appearing in person and by

his attorneys, Messrs. Craig, Weller and Laugharn,

Thomas S. Tobin and A. J. Bumb of counsel, and

the defendants Solomon Eisenrod and Harry E.

Eisenrod appearing in person and by their attor-

neys E. Marshall Bitgood and Nathan April, and

testimony having been taken and certain interroga-

tories having been submitted by the Court to the
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jury in the form of a special verdict, and the

cause [41] having been argued by counsel, and the

jury having returned its verdict in favor of the plain-

tiff and against the defendants Solomon Eisenrod

and Harry E. Eisenrod in the sum total of $687,-

272.93, and said jury having found that conveyances

of funds represented by said verdict had been made

by the defendants Solomon Eisenrod and Harry E.

Eisenrod, as officers and directors of Poulsen &
Nardon, Inc., to various corporations controlled,

dominated and operated by them and pursuant to

a conspiracy on the part of said defendants Solo-

mon Eisenrod and Harry E. Eisenrod to hinder,

delay or defraud the creditors of Poulsen & Nar-

don, Inc., and said special verdict having been re-

ceived and filed by the Court on May 7, 1952 and

on May 8, 1952, motions made by said defendants

for a judgment notwithstanding the verdict of the

jury and to set aside the same, and in the alterna-

tive for a new trial having been denied, now on

motion of Messrs. Craig, Weller & Laugharn,

Thomas S. Tobin and A. J. Bumb of counsel, attor-

neys for the plainti:ffi, it is

Ordered, Adjudged and Decreed that the verdict

of the jury in favor of the plaintiff and against the

defendants Solomon Eisenrod and Harry E. Eisen-

rod be and the same hereby is approved and adopted

by the Court.

It is further ordered, adjudged and decreed that

the plaintiff Ernest R. Utley, as Trustee in bank-

ruptcy of the estate of Poulsen & Nardon, Inc.,
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bankrupt herein, have and recover judgment jointly

and severally against the defendants Solomon Eis-

enrod and Harry E. Eisenrod in the sum of $687,-

272.93.

It is further ordered, adjudged and decreed that

plaintiff have and recover his costs and disburse-

ments herein to be taxed and allowed by the Clerk

of this Court. Taxed at $87.29.

Done at Los Angeles, in the Southern District of

California, this 26th day of May, 1952.

/s/ ERNEST A. TOLIN,
United States District Jduge.

[Endorsed] : Docketed and Entered May 27, 1942.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Solomon Eisenrod and

Harry Eisenrod, the defendants above named,

hereby appeal to the United States Court of Ap-

peals for the Ninth Circuit from the final judgment

entered in this action on May 27, 1952.

/s/ NATHAN APRIL,
Attorney for Appellants

SOLOMON EISENROD and

HARRY E. EISENROD

[Endorsed] : Filed June 24, 1952. [44]
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE THE
APPEAL RECORD

At Los Angeles in said District the . . day of July,

1952.

Upon the affidavit of Nathan April hereto an-

nexed, it is Ordered,

That the time of the appellants to file their rec-

ord on appeal and to docket the appeal be, and the

same hereby is extended to and including the 30th

day of August, 1952.

/s/ ERNEST A. TOLIN,

United States District Judge.

Presented by

/s/ NATHAN APRIL,
Attorney for appellants. [45]

AFFIDAVIT

State of California,

County of Los Angeles—ss.

Nathan April being duly sworn says;

—

I am the attorney for the appellants herein. The

notice of appeal from the final judgment herein

was filed in the clerk's office on June 24, 1952 and

the time within which to file the record on appeal

expires on August 3, 1952.

I have deferred the ordering of the complete

stenographic transcript until such time as the ap-
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pellants were able to collect an adequate fund to

finance the completion of the printed record on ap-

peal. This, they have not been able to do up to the

present time and I have therefore been compelled

to abandon several intended points on appeal and

to limit myself to such points as could be raised

upon the judgment roll, the defendants' motions, the

court's charge to the jury and the exceptions [46]

thereto. Such a transcript was ordered and paid

for by me on July 21, 1952; but the reporter in-

forms me that by reason of prior commitments, he

will not be able to furnish the transcript in time

to docket the appeal on August 3, 1952.

Wherefore I respectfully request that the time

of the appellants to file the record on appeal and

to docket the appeal be extended to and including

August 30, 1952.

/s/ NATHAN APRIL

Subscribed and sworn to before me this 22nd day

of July, 1952.

/s/ [Illegible.]

Notary Public

Los Angeles County. [47]

Acknowledgment of Service attached.

[Endorsed] : Filed July 22, 1952.
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[Title of District Court and Cause.]

POINTS UPON WHICH THE APPELLANTS
INTEND TO RELY

To
: Craig, Weller and Laughran,

Attorneys for appellees:

Appellants will rely upon appeal upon the follow-

ing points;

1. The court below erred in entertaining jurisdic-

tion of this case and in denying defendants motions

to dismiss for want of jurisdiction.

/s/ NATHAN APRIL,
Attorney for appellants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed Aug. 5, 1952. [48]

[Title of District Court and Cause.]

APPELLANT'S DESIGNATIONS FOR THE
RECORD ON APPEAL

To : Craig, Weller and Laugharn,

Attorneys for Appellees:

The defendants-appellants designate for the rec-

ord on appeal, in addition to those matters required

to be included therein by F.R.C.P. No. 75 (g), a

transcript of the following

;

1. The motions made by the defendants at the

opening of the trial to dismiss the complaint and

the Court's rulings thereon.
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2. The defendants' written requests for instruc-

tions to the jury.

3. The Court's instructions to the jury.

4. Defendants' exceptions to the Court's instruc-

tions to the jury and to the Court's refusals to

charge as requested.

/s/ NATHAN APRIL,
Attorney for appellants.

AB&davit of Service by Mail attached.

[Endorsed] : Filed Aug. 5, 1952. [50]

[Title of District Court and Cause.]

APPELLEE'S WAIVER OF COUNTER-
DESIGNATION

To: Edmund L. Smith, Clerk of the above-named

Court

:

The undersigned attorneys for the appellee hereby

waive right to counter-designation of parts of the

record on appeal and consent that after disposition

of the motion to correct Reporter's TranscrijDt set

for August 18, 1952, at 10 a.m., the record may be

forwarded to the Clerk of the U. S. Court of Ap-

peals for the Ninth Circuit for printing.

Dated: August 5, 1952.

CRAia, WELLER & LAUGHARN
/s/ By THOMAS S. TOBIN,

Attorneys for Trustee.

[Endorsed] : Filed Aug. 7, 1952. [52]
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[Title of District Court and Cause.]

STIPULATION AND ORDER

It is stipulated and agreed between the parties

hereto that the time of the appellants to file their

record on appeal and to docket said appeal be and

the same hereby is extended to and including Sep-

tember 22, 1952, and that an order may be entered

hereon without notice.

Dated, August 12, 1952.

/s/ NATHAN APRIL
Attorney for Appellants.

/s/ CRAIG, WELLER & LAUGHARN,
Attorneys for Appellees.

/s/ THOMAS S. TOBIN.

So ordered.

/s/ JAMES M. CARTER,
District Judge.

Acknowledgment of Service attached.

[Endorsed] : Filed Aug. 21, 1952. [53]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 53, inclusive, contain the origi-

nal Complaint; Answer; Defendants' Requests for
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Instructions to the Jury; Defendants' Additional

Requests for Instructions to the Jury; Verdict;

Judgment; Notice of Appeal; Order Extending

Time to Docket Appeal; Statement of Points on

Appeal; Designation of Record on Appeal; Waiver

of Counter-Designation of Record on Appeal and

Stipulation and Order Extending Time to Docket

Appeal and a full, true and correct copy of Minutes

of the Court for April 22 and 23, May 1, 7 and 8,

1952, which, together with Reporter's Transcript of

Proceedings on April 22, 1952, transmitted herewith,

constitute the record on appeal to the United States

Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $4.00

which Sinn has been paid to me by appellants.

Witness my hand and the seal of said District

Court this 17 day of September, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

/s/ By THEODORE HOCKE,
Chief Deputy.
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In the United States District Court, Southern

District of California, Central Division

No. 12,091-T

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of Poulsen & Nardon, Inc., a cor-

poration, Plaintiff,

vs.

SOLOMON EISENROD and HARRY E.

EISENROD, Defendants.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Los Angeles, California, Tuesday, April 22, 1952

Honorable Ernest A. Tolin, Judge Presiding.

Appearances: For Plaintiff: Craig, Weller &
Laugharn, By Thomas S. Tobin, Esq. For Defend-

ants: Nathan April, Esq. [1*]

Los Angeles, Tuesday, April 22, 1952, 10 a.m.

(A jury was duly empaneled and sworn to

try the cause, and following the statutory ad-

monition to the jury, a recess was taken until

1:30 o'clock p.m. of the same day.)

Los Angeles, Tuesday, April 22, 1952, 1:30 p.m.

(The following proceedings were had outside

the presence of the jury:)

The Court : You have a motion, Mr. April ?

* Page numbering appearing at top of page of original Re-

porter's Transcript of Record.
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Mr. April : Now, may it please the court, the de-

fendants move to dismiss the complaint upon the

ground that this court has no jurisdiction of a pur-

ported cause of action attempted to be set up in

the complaint.

I am frank to say that I had originally intended

to make a motion to dismiss the complaint for

failure to state facts, because I had assumed that

this action was an action to set aside fraudulent

conveyances, and in an action of that kind this

court has jurisdiction; but I have been instructed

by the memorandum which counsel for the plain-

tiff has submitted to your Honor, and I am now
reading from page 6 of that memorandum:

"That it is the contention of the trustee that

these loans to the Lincoln Machinery Company
and to the Eisenrods and their various enterprises

were made in violation [2] of Sections 823, 824,

and 825 of the Corporation Code of California,

and that these defendants are liable to creditors

and the trustee in bankrutcy under Section 826

of the Corporation Code of California for the full

amounts so diverted."

I trust I won't bore the court if I go back to

first principles.

(Thereupon argument was presented on be-

half of the motion.)

The Court: I think we should dispose of the

jurisdictional question.

It is sufficient under the liberality of Rule 8,

governing the filing of pleadings in the District
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Courts, to state facts upon which relief can be

granted.

What bothers me is what relief is he asking?

I think when this was last before us it was

brought out that he seeks legal relief. Otherwise,

I would have felt that the jury would have been
|

an advisory jury. But on the theory he seeks legal i

relief, he is entitled to a jury as of right.

However, the complaint would certainly have

been vulnerable to a motion for more definite state-

ment, had one been seasonably made.

The jurisdictional question is the one that con-

cerns me now, so we will hear from your opposition

as to what it is [3] that vests us with jurisdiction.

(Thereupon argument was presented on be-

half of plaintiff.)

The Court: We will ask you to give us a brief,

drawing a picture, if you will, of the jurisdictional

problem, as if I were a student down here at a

night law school and not a very bright student.

Present it so I can get it quickly.

The question is raised with considerable vehe-

mence now, and I want to have the picture drawn

for me.

If you will, now, Mr. April, please restate your

motion and your other grounds, but don't argue it.

Mr. April: My motion is to dismiss for failure

to state facts sufficient to make out a claim for

relief. Unless your Honor allows me to argue the

motion, T don't know how I can prove to your

Honor that it doesn't state facts.
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The Court: I have mulled over this complaint

off and on for the last month, and when I say

that it is not the happiest statement of the cause

of action, in my view it is a sufficient complaint

to satisfy the requirements of Local Rule 8 of

the Federal Rules of Civil Procedure and other

requirements pertaining to pleadings.

The motion is denied.

Mr. April: Very well, your Honor. I think I

could have convinced your Honor I am right.

The Court: If you had made a motion for a

more definite statement at any time prior to the

immediacy of the trial, I [4] would have granted it.

Mr. April: If I had been in the case at its

inception, I would have made this motion at the

time to dismiss it; but when I came in, I just came

in to try this case, and it is only since the last

few days in scanning the complaint that I dis-

covered the hiatus, and that it does not state facts.

The Court: We will take a short recess.

(A short recess was taken, after which court

convened with the jury present.

(Opening statement on behalf of plaintiff

was then made, following which the following

proceedings were had outside the hearing of

the jury:)

Mr. April: Based upon counsel's opening state-

ment, may I renew my motion?

The Court: You may renew your motion at any

time.

Mr. April: Very well, I now renew^ my motion
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to dismiss this action upon the ground it is not

an action cognizable by this court; that the entire

action, obviously, is one brought for the purposes

of recovery against the officers of a corporation

for alleged breach of fiduciary duty; that an action

of that kind is not an action under 70(e) of the

Bankruptcy Act at all ; that the action is one sound-

ing in corporate law and one which could have been

brought properly in the Superior Court of the

State of California, if there was any basis for it. [5]

I would have pointed out that very thing, if I

had been permitted to argue my motion before

this, but counsel's opening has made it definite.

The Court: I apprehend that your motion is

a renewal of the motion to dismiss on the ground

that this court does not have jurisdiction, that

it should be in the Superior Court.

Your motion also includes a motion to dismiss

on the theory that the opening statement and the

complaint taken together do not show the state-

ment of a sufficient cause of action, even if the

court does have jurisdiction.

Mr. April: I will amend that. I will say my
motion is based now upon the complaint and the

opening, and I say that the opening further eluci-

dates my claim that this court has no jurisdiction,

not that the complaint has failed to state facts

sufficient to constitute a cause of action

The Court: Not that it does?

Mr. April: That is not the basis. Frankly, I

spoke ahead of myself.

The Court: There is nothing to rule on at this
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time. I have ordered the motion to be submitted

on the filing of briefs, which are promised to me

at one o'clock tomorrow.

Defendant having reserved his right to make

an opening statement until the plaintiff has rested

his case, the court calls upon the plaintiff to go

forward with the proof. [6]

Los Angeles, Calif., Wednesday, May 7, 1952

Upon the completion of presentation to the jury

of testimony on behalf of the respective parties

hereto, the following instructions were given to

the jury:

The Court: It is just traditional in these courts

that when the judge is delivering instructions to

the jury the doors of the courtroom are locked.

No one can get out nor can anyone come in until

the charge is finished.

I am following the well-established tradition. If

anyone wants to go out before we start instructing

the jury, they may do so now. Otherwise, you are

required to remain in the courtroom until the

charge is finished. That will be a matter of thirty-

five or forty minutes.

The court finds the jury and alternate present as

before. Counsel are present. Mr. Solomon Eisenrod

is here. Mr. Harry Eisenrod appears to be absent.

Counsel have come to the bench and made a

motion which, so far as the motion and motions which

were made at the bench are concerned, with the

jury's interest in this case, simply amounts to this;

Paragraph XIII of the complaint has been

amended because the court granted the motion.
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In the course of the instructions I will read to

you the complaint as it now stands as amended,

certain defendants [7] have been changed.

At the time that the complaint was served upon

the defendants, they, of course, had to file an

answer. They filed their answer denying the par-

ticular dates which were charged, and it has been

agreed between counsel and the court has ordered

that the answer on file is deemed to deny the dates

now charged in this Paragraph XIII as well as

the dates which were in that paragraph at the time

the complaint was drawn. That only goes to a part

of the case, but it is one of the things which has

occurred and with which you have to deal.

So I have stated it to you.

It becomes my duty as judge to instruct you in the

law that applies to this case. It is your duty as

jurors to follow the law as I shall state it to you.

On the other hand, it is your exclusive province

to determine the facts in the case, and to consider

and weigh the evidence for that purpose.

The authority thus vested in you is not an arbi-

trary power, but must be exercised with sincere

judgment, sound discretion, and in accordance with

the rules of law stated to you.

If in these instructions any rule, direction or idea

be stated in varying ways, no emphasis thereon

is intended by me, and none must be inferred by

you. [8]

For that reason, you are not to single out any

certain sentence or any individual point or instruc-

tion and ignore the others, but you are to consider



Ernest E. Vtley, Trustee 55

all of the instructions as a whole and to regard

each in the light of all of the others.

If during this trial I have said or done anything

which has suggested to you that I am inclined

to favor the claims or position of any party to

the suit, you will not su:ffer yourselves to be in-

fluenced by any such suggestion, because it has

been the intention of the court that all the issues

of fact in the case shall be decided by you.

We have prepared a rather elaborate form of

verdict, which will require you to find upon many

issues, and I do not want you to take any cue

from me as to how those should be decided as fact

matters. You are the exclusive judges of the facts

and the fact disputes which are committed to you.

It is your duty as jurors to consult with one

another and to deliberate with a view to reaching

a verdict if you can do so without violence to your

individual judgment.

Each of you must decide the case for yourself,

but you should do so only after a consideration

of the case with your fellow jurors. You should

not hesitate to change or abandon your opinion if

convinced that it is erroneous.

However, you should not be influenced to vote

in any way on the questions submitted by the single

fact that a [9] majority of the jurors, or any of

them, favor such a decision. In other words, you

should not surrender your honest convictions con-

cerning the effect or weight of the evidence for

the mere purpose of returning a verdict, or solely

because of the opinions of the other jurors.
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This suit is brought by the trustee in bankruptcy

of the estate of Poulsen & Nardon, Inc. When
we come to mention that firm hereafter, we will

probably simply call them ''Poulsen & Nardon."

But it is the concern that has been variously re-

ferred to in the evidence as the bankrupt, or as

Poulsen & Nardon, or as Poulsen & Nardon, Inc.,

or as Poulsen & Nardon, Incorporated.

The purpose of the suit is to recover from de-

fendants equivalent sums of money to amounts

which plaintiff claims were fraudulently transferred

to others, by the willful acts of defendants, and

with intent on the part of the defendants to trans-

fer assets of Poulsen & Nardon to corporations

in which they were substantially interested; all

with intent that by such transfer Poulsen & Nardon

would become so reduced in assets that it would

be unable to fully pay its creditors.

In the course of the instructions you will prob-

ably hear the term "fraudulent conveyance."

The term ''fraudulent conveyance" is simply one

that the term implies, namely, a conveyance or

transfer made by [10] a debtor with the intent and

purpose on his part to hinder, delay or defraud

his creditors and to impede them in the collection

of their debts.

Every lawsuit is started by the filing of a com-

plaint. The complaint is drawn by the attorneys

for the party bringing the suit. That person is

called the plaintiff, and his attorneys select what-

ever language they feel will lay the case before the

court or jury.
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After that complaint is filed in the court, the

clerk issues a summons upon it, and a copy of

the complaint is delivered to the defendant.

In the course of time the defendant or defendants

file answers. Now, it seems to me that a jury about

to consider a case should hear either the complaint

or a summary of it and of the answer, because

those pleadings join the issues. I am not going

to read you the entire complaint, because at some

of the sessions we have had out of the presence

of the jury some of the matters in the complaint

have been disposed of and will not enter into your

consideration. As often happens in these papers,

things are written into them which are argumenta-

tive, but I will read you those portions of the

complaint, and, as we go along, those portions of

the answer which I feel you should have, and other

portions of the complaint and other portions of

the answer will be summarized for you. [11]

Complaints are broken into paragraphs, and the

first three paragraphs of the complaint are admitted.

That is, by not having filed any answer to those

three paragraphs, the defendants have conceded

the truth of those three paragraphs.

I will read those to you:

^ "At all times hereinafter mentioned, Poulsen &
Nardon, Inc., was, since has been, and still is a

corporation organized and existing under and by

virtue of the laws of the State of California, with

its principal place of business situated in the city

of Vernon, County of Los Angeles, State of Cali-

fornia.
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''At all times hereinafter mentioned, the defend-

ants Solomon Eisenrod and Harry E. Eisenrod

were officers and directors of Poulsen & Nardon,

Inc. That the defendant Solomon Eisenrod was

president and treasurer of said corporation, and

the defendant Harry E. Eisenrod was secretary of
j

said corporation.
|

''At all times hereinafter mentioned, the Lincoln
j

Machine Company, Inc., was a corporation organ-

ized and existing under and by virtue of the laws

of the State of New York, with its principal place

of business in the city of Providence, State of

Rhode Island. That said Lincoln Machine Company,

Inc., was owned, controlled, dominated and oper-

ated by the defendants [12] herein, and that the

defendants herein owned all of the stock in said

Lincoln Machine Company, Inc., and that said

Lincoln Machine Company, Inc., also owned, con-

trolled and dominated by the defendants herein,

on March 12, 1945, acquired all of the outstanding

capital stock of Poulsen & Nardon, Inc. At a

meeting of the board of directors had and held at

the place of business of Poulsen & Nardon, Inc.,

at Vernon, California, on or about the 12th day

of March, 1945, the defendants, Solomon Eisenrod

and Harry E. Eisenrod, caused themselves to be

elected directors of Poulsen & Nardon, Inc., and

thereafter caused themselves to be elected presi-

dent, vice-president, secretary and treasurer thereof,

respectively."

Down to that point in my reading of the com-
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plaint there is not any dispute. The defendants

have admitted that is true.

Paragraph TV alleges:

"That this action is brought for relief," because

of what it denominates '^ fraudulent conveyances

made by the bankrupt with intent and purpose of

the part of Poulsen & Nardon, Inc., and the de-

fendants herein, as officers and directors thereof,

to hinder, delay, and defraud existing and future

creditors of Poulsen & Nardon, Inc." [13]

Respecting this last allegation, defendants in their

answer admit that from time to time Poulsen &
Nardon, Inc., loaned various sums of money to

Lincoln Machine Company, Inc., as reflected on

the books and records of Poulsen & Nardon, Inc.

They deny the allegations of intent and purpose

to which the court has just alluded. They deny

any violation of the Bankruptcy Act, or other

laws.

In their pleading they have said that as to that

paragraph they allege that the sums of money
loaned to Lincoln Machine Company, Inc., are

reflected on the books and records of Poulsen &
Nardon, Inc., and they deny everything else that

is set forth in that paragraph.

Paragraph V is admitted in full, but I don't

think I need read it all to you. It simply says,

in substance, that on the 15th day of May, 1948,

an involuntary petition in bankruptcy was filed

against Poulsen & Nardon by some of the creditors

of that firm, and that on the 24th day of Sep-

tember, 1948, an order was entered by one of the
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Referees in Bankruptcy of this court adjudicating

Poulsen & Nardon to be a bankrupt; and that

Ernest R. Utley was elected trustee in bankruptcy

on December 17, 1948, and that he put up the

bond required of him, and that he has been the

duly elected and qualified and acting trustee in

bankruptcy for the estate of Poulsen & Nardon, I

Inc., at ail times since that date of December 11, -]

1948. [14]
^

There is no dispute about that.

Paragraph VI is treated in the answer. I will

read you all of Paragraph VI and then will read

the portion of the answer which relates to it.

"Plaintiff alleges that, commencing with on or

about the date of March 12, 1945, and continuing

down to the date of the filing of the involuntary

petition in bankruptcy as hereinbefore described,

said corporation, Poulsen & Nardon, Inc., which

will sometimes be hereinafter referred to as the

bankrupt, acting through its officers and directors,

the defendants herein, Solomon Eisenrod and Harry

E. Eisenrod, and pursuant to a conspiracy, con-

federation and common design on the part of said

bankrupt corporation and its officers and directors,

entered upon a scheme and plot to transfer from

said bankrupt corporation assets belonging to it

and available for the payment of its creditors, to

the defendants herein, and for their use and benefit

and for the use and benefit of Lincoln Machine

Company, Inc., which corporation was owned, con-

trolled, and dominated entirely by tlie defendants

herein, with the intent and ])urpose on the part of
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said bankrupt corporation and its officers and di-

rectors, the defendants herein, to hinder, delay,

or defraud said bankrupt corporation's creditors,

both present and future, by [15] making extensive

loans in cash out of the funds of said bankrupt

corporation to the Lincoln Machin Company, a

corporation, which had little or no assets, without

any right or authority under the by-laws of Poulsen

& Nardon, Inc., to make said loans, and that said

scheme, design and conspiracy contemplated that

thereafter a portion of said funds so transferred

to said Lincoln Machine Company, Inc., should

come back to the defendants herein in the form of

salaries for alleged services rendered as officers

of the Lincoln Machine Company, and said con-

spiracy, confederation, common design and plot

further contemplated that Poulsen & Nardon, Inc.,

should pay the defendants herein exorbitant, un-

reasonable, and inflated salaries, namely, the sum

of $1000 per week to the defendant Solomon Eisen-

rod, as president of said bankrupt corporation, and

the defendant Harry E. Eisenrod the sum of $500

per week, as secretary of said bankrupt corpora-

tion; that the funds of said corporation were to

be transferred to persons, firms and corporations

for the benefit of the defendants herein, Solomon

Eisenrod and Harry E. Eisenrod, in total disregard

of the rights of present and future creditors to

realize on the assets of the said Poulsen & Nardon,

Inc."

In their answer the defendants reply to that

charge [16] in this way:
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''Answering Paragraph VI, defendants deny gen-

erally and specifically each and every allegation

therein contained, except that Poulsen & Nardon,

Inc., made loans to Lincoln Machine Company, Inc.,

as reflected on the books and records of Poulsen

& Nardon, Inc."

I now return to the complaint and read Para- I

graph VII. i

Before reading it, I will tell you in the answer I

defendants deny each and every allegation of Para-

graph VII, that they have not admitted a single

thing in this Paragraph VII which I am about to

read to you.

"That during the period of said conspiracy, con-

federation and common design, the Lincoln Ma-

chinery Company, so owned and controlled by the

defendants herein, was a dormant corporation, was

not operating, had no tangible assets, and had no

funds available with which to pay for the out-

standing capital stock of Poulsen & Nardon, Inc.,

and that said conspiracy, confederation and common

design contemplated that said Lincoln Machine

Company, Inc., would acquire all of the outstand-

ing capital stock of Poulsen & Nardon, Inc., and

would cause the defendants herein to be elected

as officers and directors of said bankrupt corpora-

tion. That after the election of said defendants as

officers and directors of said bankrupt corporation^

and after [17] coming into control of the avail-

able and free assets of Poulsen & Nardon, Inc.,

the defendants herein, as officers and directors of

Poulsen & Nardon, Inc., were to engage in a busi-
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ness transaction for which the property remaining

in its hands after the conveyance would be an

unreasonably small capital, namely, to cause with-

out authority under the by-laws of said bankrupt

corporation, a loan to be made to the Lincoln

Machine Company, Inc., out of the assets and

funds of the bankrupt corporation, with which

the Lincoln Machine Company, Inc., would acquire

the stock of Poulsen & Nardon, Inc., for the sum

of $917,000.00, thus putting the defendants herein

in full control of the assets of Poulsen & Nardon,

Inc."

As I stated to you before, that paragraph is

denied.

I now read Paragraph VIII:

"That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, on or about March 12, 1945, the bankrupt

corporation, Poulsen & Nardon, Inc., transferred

to the Lincoln Machine Company, Inc., the sum

of $400,000, a part of which was used to repay

a bank loan of the Lincoln Machine Company, Inc.,

the proceeds of which had been used by said Lin-

coln Machine Company, Inc., as part payment of

the purchase price of the capital stock of [18]

Poulsen & Nardon, Inc."

The further parts of Paragraph VIII have been

either eliminated by the limitation of evidence

we have had in the case or by other actions. So

I will turn to the way in which the defendants

have answered the portion which I have read and

will not read you further from Paragraph VIII.
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To that Paragraph VIII defendants have an-

swered that they deny, except that defendants admit

that from time to time Poulsen & Nardon, Inc.,

loaned various sums of money to Lincoln Machine

Company, Inc., as reflected on the books and rec-

ords of Poulsen & Nardon, Inc.

Paragraph IX of the complaint reads this way:

''That the by-laws of Poulsen & Nardon, Inc.,

in Article III, subdivision 5, authorize the directors

of said corporation to borrow money and to incur

indebtedness for the purposes of incorporation, and

to cause to be executed and delivered therefor in

the corporate name, promissory notes, bonds, de-

bentures, deeds of trust, mortgages, pledges, hypoth-

ecations, or other evidence of debt and securities

therefor, but nowhere in the by-laws of said bank-

rupt corporation was there any provision which

authorized the officers or directors of said bankrupt

corporation to loan money or funds belonging to

said bankrupt corporation to any person, firm, or

corporation, whatsoever, or [19] to loan or advance

the bankrupt corporation's funds to the officers

or directors thereof, or to hypothecate or encumber

property on which the bankrupt corporation or its

creditors could realize, for the purpose of divert-

ing funds derived from such hypothecation for

the benefit of any person, firm, or corporation other

than for the use and benefit of the bankrupt, Poul-

sen & Nardon, Inc., or its creditors, existing and

future."

That Paragraph IX of the complaint is treated
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by the defendants in Paragraph 5 of their answer,

which reads this way:

''Answering Paragraph IX, defendants deny gen-

erally and specifically each and every allegation

therein contained, except as to the contents of the

by-laws of Poulsen & Nardon, Inc. Defendants

further deny any violation of the said by-laws or

at all."

Returning to the complaint, Paragraph X
charges

:

"That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, and with full knowledge of the fact that

Poulsen & Nardon, Inc., was doing business with

numerous persons, firms and corporations on credit

and would incur numerous debts, bills, and obliga-

tions in the future which it would be required to

meet, on March 19, 1945, the defendant herein

acting as officers and directors [20] of said bank-

rupt corporation, at a meeting of directors held

at the place of business of said corporation at

Vernon, California, accepted the resignation of

Irving Graff, the only remaining director outside

of the immediate family of Solomon Eisenrod and

Harry E. Eisenrod, and elected Jack D. Eisenrod

as the third director in place of said Irving Graff.

That at said meeting, after the resignation and

withdrawal of Irving Graff as a director, the de-

fendants herein, together with director Jack D.

Eisenrod, who is not sued here, proceeded to vote

exorbitant, unreasonable and inflated salaries to

each other in the following manner: the defendant
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Solomon Eisenrod suggested fixing the salaries of

the new officers of the corporation, namely, the de-

fendants here; the defendant Solomon Eisenrod

left the room, and the defendant Harry E. Eisen-

rod, together with the director Jack D. Eisenrod,

presented a resolution fixing the salary of Solomon

Eisenrod at the rate of $1,000 per week ; after which

the defendant Solomon Eisenrod came back into

the room. Harry E. Eisenrod retired, and Solomon

Eisenrod and the director Jack P. Eisenrod voted

to fix the. salary of Harry E. Eisenrod at $500 per

week; after which, Harry E. Eisenrod came back

into the room. That said salaries were ridiculously

exorbitant to be paid to officers of a business which

was even then failing by reason of the loans made

to a dormant, inactive corporation as hereinabove

set forth, which had or would ultimately drain

the bankrupt corporation of its realizable assets.

That the salaries so voted by the defendants herein

to each other were not fair salaries for the services

and were particularly unfair to creditors either

existing or future. That said salaries were collected

by the defendants herein, or in the absence of their

collection, were carried on the books of the bank-

rupt corporation as a liability of said corporation

to defendants herein to be used as an offset, if

necessary, against funds diverted by the bankrupt

corporation to the defendants herein."

Turning back to the answer we find that that

charge is answered in this way:

^'Answering Paragraph X, defendants deny gen-

erally and specifically each and every allegation
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therein contained, except that they acted as officers

and directors of the bankrupt corporation, and

as such officers and directors fixed salaries in the

sum of $1000 per week for Solomon Eisenrod and

$500.00 per week for Harry E. Eisenrod. Defend-

ants admit that uncollected salaries owing to de-

fendants were carried on the books of the bankrupt

corporation, as a liability [22] of the said corpora-

tion, to the defendants."

Paragraphs XI and XII of the complaint con-

sist of allegations relative to the salaries paid

defendants by Poulsen & Nardon.

The answer denies most of the paragraphs, and

the court does not believe it would be useful to you

for me to read these paragraphs.

As to that paragraph, it will suffice for your

purpose for the court to read a portion of the

answer which, after denial of parts not read to

you, contains this language:

"Admit that salaries were paid to them as re-

flected on the books and records of Poulsen & Nar-

don, Inc."

The general context shows that, by "them," the

answer refers to defendants Solomon Eisenrod and

Harry E. Eisenrod.

Now we come to the paragraph of the complaint

in which there was some amendment by interlinea-

tion. The amendment was made upon a motion

that the plaintiff directed to the court to amend

the complaint so that it would conform to the proof.

That is a common practice, and it does not mean

that he has proved what is now alleged, but if he
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has proved anything concerning that, what is now

pleaded more specifically frames the issue than what

had been pleaded before. Courts are frequently

asked to make such amendments and quite gener-

ally do. [23] As amended, Paragraph XIII reads

this way:

'^That pursuant to said conspiracy and for the

purpose of accomplishing the aims and objects

thereof, the said bankrupt corporation acting

through its officers and directors, the defendants

herein, and with the intent and purpose on its

part to hinder, delay, or defraud existing or future

creditors, between the 15th day of May, 1947, and

the 15th day of May, 1948, transferred to the Lin-

coln Machine Company, Inc., and to the defendant

Solomon Eisenrod, the sum of $46,996.11 in cash,

and to the Bay Products Corporation, an organi-

zation or business which the trustee believes and

alleges was controlled by the defendants herein,

the additional sum of $10,953.60; that the trustee

believes that the said sums of money so transferred

and diverted to the said Lincoln Machine Company,

Inc., and Bay Products Corporation was in turn

transferred back to the defendant Solomon Eisen-

rod by said Lincoln Machine Company, Inc., and

Bay Products Corporation."

That paragraph is the subject of Paragraph 9

of the answer. Paragraph 9 refers to it in this

way:

''Answering Paragraph XIII, defendants deny

generally and specifically each and every allegation

therein contained, exce])t that they admit that [24]
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monies were loaned to Lincoln Machine Company,

Inc., and to the Bay Products Corporation by Poul-

sen & Nardon, Inc. That defendants are without

knowledge or information sufficient to form a belief

as to the exact amount loaned by Poulsen & Nardon,

Inc., to Lincoln Machine Company, Inc., and Bay
Products Corporation. That the said sums are re-

flected on the books and records of Poulsen & Nar-

don, Inc., which said books and records are in

the possession of the plaintiff."

Paragraph XIV refers to a sum of money, and

which the attorneys have agreed are not in every

instance exact sums involved, so I will read the

paragraph omitting the sums of money mentioned

therein. The sums may or may not be matters of

calculation by you, depending upon decisions you

must otherwise make in your deliberations.

Paragraph XIV, with a few changes so that

it will read smoothly, without reading these sums

of money, reads:

"As a result of the acts hereinbefore set forth

and complained of, and pursuant to said conspiracy,

confederation and common design on the part of

the defendants herein, there was transferred to

the defendants herein or for their benefit or for

the benefit of corporations and enterprises owned,

dominated and controlled by the defendants herein

by said bankrupt corporation, a sum of money that

by reason of [25] said transfers as hereinbefore

set forth said bankrupt corporation was fully and

wholly insolvent and unable to pay its debts; that

during the period between March 12, 1945, and
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May 15, 1948, the date of bankruptcy, the bank-

rupt corporation incurred debts and obligations

to various businesses, firms, corporations, the Gov-

ernment of the United States, the State of Cali-

fornia, and other taxing bodies in the amount of

the actual or market value of not over $840,000,

with a deficit of over $1,000,000 during said period ; |

that as to these creditors of said bankrupt corpor- i

ation, the transactions complained of constituted

fraud. '

'

That is the last paragraph of the complaint and

it is answered by the defendants in their answer

this way:

^'Answering Paragraph XIV, defendants deny

generally and specifically each and every allega-

tion therein contained, except that various sums

of money as reflected on the books and records

of Poulsen & Nardon, Inc., were loaned to various ]

corporations as reflected on the said books and

records, and that the said bankrupt corporation

incurred various obligations in the sums reflected

on the books and records of the said bankrupt cor-

poration."

Now, ladies and gentlemen, a complaint filed

by a plaintiff in a lawsuit is not evidence in the

case, [26] nor is an answer evidence. These are

papers by which each party informs the other of

the matters which they charge against the other

and which are either admitted or denied or made

the subject of some special answer; but you cannot

take a complaint as evidence.

Of course, where allegations of a complaint are
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admitted by the answer as some of these have been,

to the extent that they are so admitted they are

to be taken as true, because, not being disputed,

there is nothing for you to decide.

It is the issues created by the portions of the

complaint and answer which I have read which

are before you. They frame the issues for you

so that you may better relate the remaining in-

structions to your specific duties in this case.

I will now acquaint you with a form of verdict

which you will use in reporting your several unani-

mous decisions to the court.

If this were a simple case in which you would

be asked simply to return a verdict for plaintiff

or defendant, in just using either the word ''plain-

tiff" or "defendant," or for the plaintiff in a sum

of money, and where you would simply fill in the

sum of money, we would read the verdict at the

end; but so that you can orient the further instruc-

tions to what you are going to have to do with

those instructions and with the evidence, and what

will be expected [27] of you, I will read you the

verdict at this point.

It is what we call a special verdict.

You might feel with several questions that quite

a chore is handed to you, to ask you for a special

verdict, but the only way in which we can come

to a proper decision as to what to do legally with

this case is in this manner.

I would just suggest to you that while you will

have probably twenty questions, that there was a

jury in one of the othiu' courts a coui)lc of years
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ago that had 96 questions they had to answer,

and it is not uncommon for juries to be asked to

answer particular questions. You will note these

particular questions rather fall into a pattern; that

is, they relate to particular transactions. Then when

you have gone through one transaction, you will

have a substantially similar set of questions as

to the next transaction, so that it is not as com-

plicated on the first blush as you might feel it

would be.

There are several chapters to this verdict. The

first one is Part '^A," and it asks you this ques-

tion:

"Were any part of the March, 1945, loans made

by Poulsen & Nardon, Inc., a corporation, to Lin-

coln Machine Company, Inc., fraudulent transfers

as that term has been defined to you in the in-

structions of the court r'

Now, that refers to the loans, if you believe

there [28] were loans, made in 1945 by that cor-

poration to the Lincoln Machine Company. You

will be asked to answer it yes or no.

The second question is:

''If your answer to question No. 1 is 'Yes,'

question No. 2 is, 'What part of said sum of $400,000

do you find to have been a fraudulent transfer?'
"

If you find that some part of that $400,000 loan

of March, 1945, was a fraudulent transfer, you

will have to insert the amount in answering ques-

tion 2.

Question 3:

"If your answer to question No. 1 is 'Yes,' did
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a conspiracy to make that loan as a fraudulent

transfer exist at the time the money was delivered

to Lincoln Machine Company, Inc.?"

Answer that yes or no.

When we get through reading this verdict, I

will tell you what a conspiracy is.

If you shall have reached a decision that some

part of the loans of March, 1945, constituted frau-

dulent transfers, you will have to determine whether

they were made pursuant to a conspiracy, and you

will answer that question yes or no.

Then you will have, of course, to determine

whether or not there was a conspiracy.

So, question No. 4 states:

''If your answer to question No. 3 is 'Yes,' [29]

was defendant Solomon Eisenrod a member of

the conspiracy?"

You will answer that yes or no.

Question No. 5 is:

"If your answer to question No. 3 is 'Yes,' was

defendant Harry E. Eisenrod a member of the

conspiracy?"

Answer that yes or no.

Question No. 6:

"If your answer to question No. 3 is 'No,' did

defendant Solomon Eisenrod individually, but not

as a conspirator, wilfully participate in such loan

for a fraudulent purpose as that term has been

defined for you in the court's instructions?"

Answer that yes or no.

Then question 7:

"If your answer to question No. 3 is 'No,' did
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defendant Harry E. Eisenrod individually, but not

as a conspirator, wilfully participate in such loan

for a fraudulent purpose as that term has been

defined for you in the court's instructions'?"

Answer that yes or no.

Part ''B", which covers two and a half pages,

has been eliminated, so you do not have to hear

that one. When you come to Part "B" of the

verdict, you will notice I have drawn lines through

it, so do not waste time on considering Part

''B". [30]

We come to Part '^C."

Question No. 1:

^'Is it true that Poulsen & Nardon, Inc., with

the intent and purpose on its part to hinder, delay

or defraud existing or future creditors, between

the 16th day of August, 1946, and the 27th day

of December, 1946, transferred to the Bay Products

Corporation and to the defendant Solomon Eisen-

rod the sum of $10,953.60, or some part thereof,

in cash*?"

That should be answered yes or no.

Question No. 2:

^'If your answer to question No. 1 is 'Yes,' here

insert the exact sum you find to have been so trans-

ferred.
'

'

Question No. 3:

"If your answer to question No. 1 is 'Yes,' was

such transfer effected as an overt act in a con-

spiracy between defendants Solomon Eisenrod and

Harry E, Eisenrod."

Answer that yes or no.
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Question No. 4:

*'If your answer to question No. 1 is 'Yes,' and

your answer to question No. 3 is 'No,' your ques-

tion No. 4 is this : Did defendant Solomon Eisenrod

individually, but not as a conspirator, wilfully [31]

participate in the transfer referred to in question

No. 1 of this portion of the verdict, with personal

intent on his part to thereby hinder, delay or de-

fraud existing or future creditors of Poulsen &
Nardon, Inc.?"

You will be asked to answer that yes or no, and

then you have an identical question as to Harry

E. Eisenrod.

Part "D" commences with the first question:

"Did Poulsen & Nardon, Inc., a corporation,

within one year prior to the filing of the petition

in bankruptcy against it, make transfer or trans-

fers which were fraudulent as viewed in the light

of the court's instructions'?"

Answer that yes or no.

Question No. 2

;

"If your answer to question No. 1 is 'Yes,' here

state the total sum of any such transfer or trans-

fers.
'

'

Question No. 3:

"If your answer to question No. 1 is 'Yes,' did

defendants as conspirators cause the making of

such transfer or transfers'?"

Answer that yes or no.

Question No. 4:

"If your answer to question No. 3 is 'No,' did

Solomon Eisenrod individually, but not as a con-
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spirator, wilfully participate in such transfer or

transfers with [32] personal intent on his part to

thereby hinder, delay or defraud existing or future

creditors of Poulsen & Nardon, Inc., a corpora-

tion?"

Answer that yes or no.

You are asked to make a like finding as to Harry

E. Eisenrod.

You could not return a general verdict without

going through those particular items which would

necessarily be considered before you could render

a general verdict. Therefore, you are not having

any greater burden cast upon you. You are just

asked to particularize, in effect, your deliberations.

It is not enough that you find these defendants

or either of them are indebted to Poulsen & Nardon,

Inc. The plaintiff, before he can recover, must

prove by a clear preponderance of the evidence

that the defendants received money which was paid

or transferred to them or to others for their benefit

with the intention of cheating the creditors of

Poulsen & Nardon. Unless such clear and prepon-

derate evidence is furnished by the plaintiff, an-

swers to the questions put to you must be in favor

of the defendants.

As to monies loaned or transferred to Lincoln

Machine Company, Inc., or any other corporation,

the question for you to determine is not whether

any of these corporations owe money to Poulsen

& Nardon, but whether any monies so [33] owing

by them were loaned or given to tliem by the wilful

action of defendants with the iutontion on the part
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of defendants of cheating the creditors of Poulsen &
Nardon.

You may not presume that a man has committed

a fraud. Before you can find that these defendants

committed a fraud, you must be convinced by a

clear preponderance of the evidence that their action

with respect to their salaries and loaning of monies

was with the intention of cheating the creditors of

Poulsen & Nardon.

Nor are you to determine whether or not these

defendants committed a fraud upon Poulsen &
Nardon, their own corporation. The issue in this

case is whether or not they committed a fraud

upon the creditors of Poulsen & Nardon. If the

loans, payments or transfers complained of by

the plaintiff were not fraudulent as against the

creditors of Poulsen & Nardon, then your verdict

in replying to the several questions must be in favor

of the defendants.

A person is insolvent and a corporation is in-

solvent when the present fair salable value of his

or its assets is less than the amount that will be

required to pay his probable liability on his exist-

ing debts as they become absolute and matured and

due.

It is generally presumed that a debter is solvent.

To overcome such a presumption there must be

proof that the defendant's obligations exceeded the

present fair salable [34] value of his assets.

The fair salable value of property is not what

it would bring at a forced s'd\v on the auction block,
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but is the fair market or cash value as between one

who wants to buy and one who wants to sell.

When dealing with a going concern, the fair

market value of the property at the time of any

transfer must be appraised as that of a going con-

cern and not that of a bankrupt.

The law presumes that a person is innocent of

wrong; that private transactions have been fair

and regular; that the ordinary course of business

has been followed; and an inference of good faith

rather than of fraud should be indulged, and that

the presumptions against fraud must be overcome

by him who alleges improper conduct.

If the plaintiff fails to establish by a clear pre-

ponderance of the evidence that the fair salable

value of all of the assets of Poulsen & Nardon

on December 31, 1945, was less than the amount

required to pay the probable liabilities of Poulsen

& Nardon existing December 31, 1945, then your

verdict as to any transfers, payments or loans made

to Lincoln Machine Company during the year 1945

must be in favor of the defendants, unless you

believe that defendants made such transfers, pay-

ments, or loans as a part of a conspiracy then exist-

ing to defraud the creditors of Poulsen & Nar-

don. [35]

If the plainti:^ fails to establish by a clear pre-

ponderance of the evidence that the fair salable

value of all of the assets of Poulsen & Nardon

on December 31, 1945, was less than the amount

required to pay the probable liabilities of Poulsen

& Nardon on debts, then your verdict as to any
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transfers, payments, or loans made to Lincoln Ma-

chine Company during the year 1945 must be for

defendants, unless you believe that defendants made

such transfers, payments or loans as a part of a con-

spiracy then existing to defraud the creditors of

Poulsen & Nardon.

A corporation is not permitted to declare divi-

dends, or otherwise distribute its capital, or make

gifts, or actually to do any of those things in the

guise of some other transaction, if at that time

there be reasonable ground for believing that there-

upon the corporation's debts and liabilities would

exceed its assets, or that it would be unable to

meet its debts and liabilities as they mature.

In determining whether or not the acts com-

plained of here were fraudulent on the part of the

bankrupt corporation and its directors, you should

take into consideration the extent, if any, to which

Poulsen & Nardon was indebted to creditors.

Originally this suit endeavored to recover the

salaries received by the defendants from Poulsen &
Nardon. For legal reasons, with which you are not

concerned, the [36] court has eliminated that par-

ticular prayer for relief from this action.

However, you may consider the evidence before

you respecting the salaries authorized or paid de-

fendants by Poulsen & Nardon, as bearing upon

the question of whether the defendants acted in

good faith or in bad faith when they caused Poul-

sen & Nardon to make the loans complained of.

The plaintiff has charged that the acts complained

of by the defendants were committed pursuant to
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a conspiracy between them to hinder, delay, or de-

fraud creditors of Poulsen & Nardon.

A conspiracy is a corrupt agreement or under-

standing between two or more persons to commit j

an unlawful act against another.

In this case the conspiracy charged is a civil .

conspiracy and not a criminal one, and proof of i

such conspiracy need not be beyond a reasonable

doubt as in a criminal case. Clear, convincing evi-

dence of the existence of such conspiracy is suffi-

cient. A conspiracy to commit a civil offense may
be proved by circumstantial evidence as well as

by direct evidence, like any other fact. It is not

often that the direct fact of a common unlawful

design which is the essence of a conspiracy can

be proved otherwise than by the establishment of

independent facts bearing more or less closely or

remotely on such design, and such circumstan-

tial [37] may convince the mind reasonably and

logically of the existence of the conspiracy.

Although circumstantial evidence is always ad-

missible to prove conspiracy, the offense cannot be

establish by suspicion. There must be come evi-

dence of such participation or interest in the con-

spiracy.

In determining whether or not these defendants

conspired to cheat and defraud present creditors

existing at the time of the acts complained of,

or future creditors, or both, you may take into

consideration the relationship of the defendants,

their power and the latitude of their power over

the bankrupt corporation, Poulsen & Nardon, Inc.,
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the Lincoln Machine Company, and other persons

and corporations to whom transfers to Lincoln

Machine Company were made; the financial condi-

tion of the corporation, Poulsen & Nardon, Inc.,

at the time when defendants obtained control

thereof; its financial progress prior to their ob-

taining control, and its condition after the defend-

ants had obtained control of the capital stock of

the bankrupt corporation, and control of the direc-

torate thereof; the transactions had between it and

the Lincoln Machine Company, and other corpora-

tions controlled by the defendants; the fairness of

the salaries voted to the defendants; and if, after

fairly considering all of this evidence you are satis-

fied by a clear prepondenance thereof in your own

minds that these defendants [38] conspired to cheat

and defraud creditors, you will bear that in mind

as one of the controlling factors in your decision.

Directors and officers of a corporation are re-

quired to exercise their powers in good faith and

with a view to the interests of the corporation.

Under the laws of the State of California, as

they existed throughout the period in controversy

here, no director or directors of a corporation could

legally distribute any portion of the assets of such

corporation among its shareholders except as divi-

dends on their stock, and in the event of such with-

drawal or distribution of assets among the cor-

poration's shareholders other than as dividends,

in the event that creditors existed at the time of

such withdrawal or distribution, who remain un-

paid at the time of bankruptcy, then the directors
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of such corporation authorizing or ratifying such

withdrawal or distribution are liable to the trustee :

in bankruptcy of such corporation to the extent

needed to satisfy such debts and liabilities.

If you find from the evidence in this case that

at the time Poulsen & Nardon, Inc., turned over

funds and assets to the Lincoln Machine Company,

it was indebted to the United States of America

by reason of a Renegotiation Contract or taxes,

either of which remain unpaid, and the defendants,

knowing of the existence of such claim of the

United States Government, authorized or ratified

diversion [39] of funds to the Lincoln Machine

Company which have not been repaid, then the

plaintiff, as trustee in bankruptcy, is entitled to

recover judgment against the defendants for such

diverted funds, which, of course, will be treated

by you in the answering of the specific questions

which have been put to you.

Plaintiff seeks to enforce his remedy under two

theories. He has pleaded and he says, ''I can go

after these people and I am entitled to recover

because of the existence of the conspiracy and the

fact that the acts done were done pursuant to the

conspiracy.
'

'

Then he has another theory which is that, even

if he has not proved a conspiracy, if he has proved

that these men or either of them did the acts as

an individual, that whichever one, if either, did

the acts as an individual, he would be liable in-

dividually.

You will answer (nicstions which will deliver
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that problem up to the court upon your favorable

or unfavorable verdict to the party presenting the

cause.

I have read you some instruction upon conspiracy,

but I am not certain that I covered the entire sub-

ject sufficiently, so I will read you a further in-

struction from one of the well-known decisions on

the subject.

A conspiracy may be defined as a combination of

two or more persons by concerted action to accom-

plish an [40] unlawful purpose, or some purpose

not in itself unlawful, but by unlawful means.

The gist of the offense is the unlawful combina-

tion or agreement to violate the law. A conspiracy

is a partnership. It is a partnership in an unlawful

purpose or purposes.

However, it is not necessary in order to consti-

tute a conspiracy that two or more persons should

get together and enter into an explicit or formal

agreement for an unlawful scheme, or that they

should directly by words or in writing state what

the unlawful scheme is, or what the details of the

plan are, or the means by which the unlawful

scheme was to be made effective.

It is sufficient if two or more persons in any

manner or through any contrivance, implied or

tacitly, come to a mutual understanding to accom-

plish a common and unlawful design knowing its

object.

In other words, where an unlawful end is sought

to be effected by two or more persons knowingly

working together in any way in furtherance of the
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unlawful scheme or plan, each of the persons is

a member of the conspiracy, though the part of

one is subordinate or is executed at a remote dis-

tance from the other, and all of the conspirators

need not have originally conceived the conspiracy

or participated in its conception.

A conspiracy is not ended as long as the evi-

dence [41] shows an intention to continue it.

Each alleged conspirator who was the agent of

others sometime during the life of the conspiracy

remains an agent during all of its existence, except

that a conspirator has the right to withdraw from

the execution of the conspiracy and is not respon-

sible for those things which happen after he has

affirmatively withdrawn by request.

Under Section 70-e of the National Bankruptcy

Act, a transfer made or suffered by a debtor ad-

judged a bankrupt under this Act, which under any

Federal or State law applicable thereto is frau-

dulent as against or voidable for any other reason

by any creditor of the debtor having a claim prov-

able under this Act, shall be null and void as

against the Trustee of such debtor, and the Trustee

may reclaim and recover such property or collect

its value from, and avoid such transfer or obliga-

tion against whomever may hold or have received

it, except a person as to whom the transfer or ob-

ligation may hold or have received it.

This action is brought by the plaintiff under

this section of the Bankruptcy Act, coupled with

the Uniform Fraudulent Conveyance Law of the
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State of California, the material parts of which

read as follows;

''A conveyance is defined under the Uniform

Fraudulent Conveyance Law of California as in-

cluding every payment of money, assignment * * *

or transfer of [42] tangible or intangible property."

"A creditor is defined as a person having any

claim whether matured or unmatured, liquidated

or unliquidated, absolute, fiji:ed or contingent."

"A debt includes any legal liability, whether

matured or unmatured, liquidated or unliquidated,

absolute, fixed or contingent."

A fair consideration is defined as a considera-

tion given for property when in exchange for

such property or obligation as a fair equivalent

therefor, and in good faith, property is conveyed

or an antecedent debt is satisfied, or when such

property or obligation is received in good faith

to secure a present advance or antecedent debt in

an amount not disproportionately small as com-

pared with the value of the property or obligation

obtained.

Under the Uniform Fraudulent Conveyance Law
of California, every conveyance made without fair

consideration, when the person making it is en-

gaged or is about to engage in a business or trans-

action for which the property remaining in his

hands after the conveyance is an unreasonably small

capital, is fraudulent as to creditors and as to

other persons who become creditors during the

continuance of such conveyance or transaction witli-

out regard to his actual intent.



86 S. Eisenrod and H. Eisenrod vs.

In this connection, you are instructed that the

word ''person" includes corporations. [43]

Under the Uniform Fraudulent Conveyance Law
of California, you are instructed that every con-

veyance made, and every obligation incurred, with-

out fair consideration, when the person making

the conveyance or entering into the obligation in-

tends or believes he will incur debts beyond his

ability to pay, is fraudulent as to both present and

future creditors.

You are also instructed that under the Uniform

Fraudulent Conveyance Law of California, every

conveyance made and every obligation incurred

with the actual intent to hinder, delay or defraud

either present or future creditors, is fraudulent

as to both present and future creditors.

In this connection, you are instructed that the

trustee in bankruptcy, plaintiff herein, succeeds

to the rights of both present and future creditors

of the bankrupt corporation, Poulsen & Nardon,

in the event that you should be satified by clear

convincing evidence that the transfers complained

of by the Trustee were made by the bankrupt cor-

poration, its officers and directors, without a fair

consideration and while engaged in or about to

engage in a business or transactions for which the

property remaining in its hands after the transfer

is an unreasonably small capital, and if you so

find, the Trustee, plaintiff here, is entitled to re-

cover such amounts as you find were fraudulently

transferred by the bankrupt corporation to the [44]
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Lincoln Machine Company and to other persons

named in the complaint.

This action is also predicated under Section

67-d of the National Bankruptcy Act. This sec-

tion, insofar as material here, reads as follows

:

"Every transfer made, and every obligation in-

curred by a debtor, within one year prior to the

filing of a petition in bankruptcy by or against

him, is fraudulent as to creditors existing at the

time of such transfer or obligation, if made or

incurred without fair consideration by a debtor

who is or will be thereby rendered insolvent with-

out regard to his actual intent, or as to then exist-

ing creditors, and as to other persons who become

creditors during the continuance of a business or

transaction, if made or incurred without fair con-

sideration by a debtor who is engaged in or is

about to engage in such business or transaction

for which the property remaining in his hands is

an unreasonably small capital without regard to

his actual intent, or as to then existing and future

creditors if made or incurred without fair con-

sideration by a debtor who intends to incur or

believes that he will incur debts beyond his ability

to pay as they mature, or as to then existing or

future creditors if made or incurred with actual

intent to hinder, delay, or defraud either existing

[45] or future creditors."

In this connection, the court instructs you that

the involuntary petition in bankruptcy was filed

on May 15, 1948, and that all transfers made by

the bankrupt of funds to or on behalf of the Lin-
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coin Machine Co., Inc., or other corporations dom-

inated and controlled by the defendants here sub-

sequent to May 16, 1947, may be considered by

you. You may consider whether or not transfers

made by the bankrupt to the Lincoln Machine Com-

pany and other corporations owned or controlled

by the defendants here, subsequent to May 16,

1947, were made for a fair consideration, in good

faith, and taking in exchange a fair equivalent

therefor on the part of the bankrupt, and whether

or not such transfers were made subsequent to

May 16, 1947, rendered the bankrupt corporation

insolvent, or rendered its remaining assets in its

hands as an unreasonably small capital with which

to continue its business, or if the debtor intended

to incur or believed that it would incur debts be-

yond its ability to pay as such debts mature, then

your verdict should be for the plaintiff for such

net amounts as were transferred by the bankrupt

subsequent to May 16, 1948.

Whenever in these instructions I have stated that

the burden of proof rests upon a certain party

to prove a certain allegation made by him, the

meaning of such an instruction is simply this: that

imless the truth of that [46] allegation is proved

by a preponderence of evidence, you shall find the

same to be not true.

The term ^'preponderance of evidence" means

such evidence as when weighed with that opposed

to it has more convincing force from which it

results that the greater probability of truth lies

therein.
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While it is incumbent upon one who asserts the

affirmative of an issue, thus having the burden

of proof, to prove his allegations by a preponder-

ance of the evidence, this rule does not require

demonstration, that is, such degree of proof as,

excluding the possibility of error, produces abso-

lute certainty; because such proof is rarely pos-

sible.

In a civil action such as the one we are now

trying, it is proper to find that a party has succeeded

in carrying his burden of proof on an issue of

fact, if the evidence favoring his side of the ques-

tion is more convincing than that tending to sup-

port the contrary side, and if it causes the jurors

to believe that on that issue the probability of

truth favors that party.

Evidence may be either direct or indirect. Direct

evidence is that which proves a fact in dispute

directly, without inference or presumption, and

which in itself, if true, conclusively establishes the

fact. Indirect evidence is that which tends to estab-

lish a fact in dispute by proving another fact, which,

though true, does not of itself [47] conclusively

establish the fact in issue, but which affords an

inference or presumption of its existence. Indirect

evidence is of two kinds, namely, presumptions and

inferences.

A presumption is a deduction which the law

expressly directs to be made from particular facts.

Unless declared by law to be conclusive, it may be

controverted by other evidence, direct or indirect.

We have no conclusive presumptions applicable in
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this case; but unless so controverted the jury is ^

bound to find in accordance with the presuraption.

An inference is a deduction which the reason of

the jury draws from the facts proved. It must be

founded on a fact or facts proved and be such

a deduction from those facts as is warranted by

a consideration of the usual propensities or passions

of men, the particular propensities or passions of

the person whose act is in question, the course of

business, or the course of nature.

Whenever in these instructions I refer to a

presmnption, I mean one that may be rebutted.

The fact that a presumption arises must never be

taken to mean any change in the rule of burden

of proof. To explain this point more fully : A party

against whom such a presmnption is directed, if

he intends to deny it, must, of course, present

evidence to the contrary, but if the burden of

proof on the issue to which the presumption re-

lates does not rest on him, it is not necessary for

him to overcome the presumption by a [48] pre-

ponderance of the evidence. In that case, with the

burden of proof resting on the party in whose

favor the presumption is invoked, the presmnp-

tion, together with any other evidence supporting

it, to justify a finding in accordance therewith,

must have more convincing force than the contrary

evidence.

In weighing the testimony of witnesses, it is

proper for you to consider those factors of human

nature which, either with or without any wrongful

intention, may obstruct the giving of perfectly
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true testimony. Those factors are suggested by

these questions: Did the witness have full oppor-

tunity to learn the truth? If so, did he have the

intelligence and purpose to ascertain the facts'?

What was the advantage or disadvantage of his

point of observation? Does the evidence show that

the witness had a motive for favoring, or an in-

clination to favor, any party? Was he, in other

words, a biased or an impartial witness? What
degree of intelligence, what quality of memory,

and what grade of moral purpose, so far as con-

cerns this case, were revealed by his appearance,

manner of testifying, and other evidence in the

case? Was the testimony reasonable and consistent

within itself and with uncontradicted facts?

I think you should perhaps know about some of

the presumptions that apply. As I told you, there

are no unrebuttable presumptions in this case. They

are all rebuttable. [49] That is, the law says that

any of these presumptions of the type which apply

in this case shall stand and shall be of the same

weight as evidence, and they are to be governed

by them unless they are rebutted. But they are all

of a kind which proper evidence, if believed by

you, could rebut.

The presumptions that are particularly pertinent

to this case, and I am taking them, gentlemen, from

Section 1963 of the Code of Civil Procedure, are

these

:

That an unlawful act was done with an unlawful

intent.
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That the person intends the unlawful consequence

of his voluntary act.

That money paid by one to the other was due

the latter.

That prior transactions have been fair and reg-

ular.

That the ordinary course of business has been

followed.

That a writing is truly dated.

That things have happened according to the

ordinary course of nature and the ordinary habits

of life.

That a thing once proved to exist continues as

long as is usual with things of that nature.

That the law has been obeyed.

I think those are the ones which are embraced

within the statute cataloging presumptions.

Throughout the instructions I have referred [50]

to certain other presumptions which you will bear

in mind.

Gentlemen, I will listen to your exceptions.

Mr. Tobin: Might I make the suggestion an

instruction be given that the jurors are the sole

judges of the facts and the credibility of wit-

nesses? I believe that has been omitted, or has not

been stressed.

The Court: If I did not give that instruction,

I give it to you now.

You as jurors are the sole and exclusive judges

of the facts of the case. You have to decide these

facts and no one else. When you return your

verdict, that verdict will be in the form of answers
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to questions. Those answers will stand all the way

up to and through the Supreme Court of the United

States, if this case should ever get there. No one

can upset your decision as to the facts.

If any verdict you return is upset, it would be

because I have not instructed you properly, or be-

cause of some other act or omission of the court;

but you are the sole and exclusive judges in the

whole system of jurisprudence who can decide

the facts of the case, and you will decide the facts

with that in mind.

You will not be questioned as to why you de-

cided a fact a certain way. I can say that no court

would so so, and if anyone else does so, you may
either answer them or tell them it is none of their

business. [51]

There was a verdict rendered in a court in Eng-

land that so incensed the judge that he asked the

foreman why, and the foreman replied, "It is our

verdict, my Lord. That is my answer."

The judge said, "You cannot talk to a judge like

that. Mr. Bailiff, throw him in jail."

The man promptly brought his case to another

court on habeas corpus, and it went up to the

highest coui-t in England on the question of whether

or not the juror could answer the judge as he did.

It went up to the highest court and the decision

was that no juror need answer beyond returning

his verdict.

Are you satified, Mr. Tobin?

Mr. Tobin: Yes, your Honor, with the excep-

tion of the credibility of witnesses.



94 S. Eisenrod and H. Eisenrod vs.

The Court: By judging the credibility of wit-

nesses is meant what the jury is to do with respect

to believing or disbelieving a particular witness. The

jurors are the only ones who have the right to

determine which witnesses are to be believed, if any,

and which witnesses are to be disbelieved. The

extent to which you will believe any witness or

witnesses or will accept or reject any documentary

evidence is entirely your province.

I have not commented upon, nor have I intended

to comment upon, nor have I formulated any opin-

ion, as to the [52] credibility of the witnesses in this

case. That is your problem.

Are you satisfied, gentlemen?

Mr. Tobin: Yes, your Honor.

Mr. April: If your Honor pleases

The Court: In accordance with my statement

in chambers, you can approach the bench to state

your exceptions. It was understood you need not

state them in the presence of the jury.

(Thereupon respective counsel approached

the bench, and the following proceedings were

had out of the hearing of the jury:)

The Court : You may state your exceptions.

Mr. April : The dependants except to the failure

of the court to instruct the jury in accordance with

the requested instructions 1, 10, 14, 15, 16, 17, 18,

19, 20, 21, with substituted requested instructions

3, 5, 5-a, 8, 22, 23, and 24.

The defendants further except to any instruc-

tions given to the jury with reference to the duties
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of officers, or directors, under the Corporation

Code of the State of California.

The defendants except to any reference made
to the jury concerning the appropriateness of the

amount of salaries drawn by the defendants, in

their deliberations [53] upon their verdict.

The defendants except to any instructions con-

cerning duties of directors to act in good faith or

as fiduciaries.

The defendants except to the failure of the court

to instruct the jury that transfers made to Lin-

coln Machine Company in and of themselves, with-

out further evidence, that these transfers were paid

over to the defendants, would require a verdict

in favor of the defendants.

The defendants except to such portion of the

charge which intimated to the jury that a mere fair

preponderance of the evidence in a case of fraud

is adequate.

The defendants except to the further charge

concerning credibility of witnesses on the ground

that there is no question of credibility existing in

this case. There is no issue of fact in this case, that

no witness contradicted any other witness in this

case, and that there is no conflict of evidence to

go to the jury in any event.

Mr. Tobin: I will consent to the instructions

given.

I will consent that the court modify the instruc-

I
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tions to provide that the issue of fraud is required

to be proved by clear, convincing evidence, and

mere preponderance of evidence is not sufficient.

I will consent that the court modify that in-

struction with regard to fair preponderance of evi-

dence, to explain that it is clear, convincing evi-

dence that is [54] required.

(The following proceedings were had in the

presence and hearing of the jury.)

The Court : That there will be no misunderstand-

ing, your answer to each and every question sub-

mitted to you in the form of verdict must be by

unanimous verdict. In the Federal Courts all 12

jurors must agree to each and every answer to

each question.

Now, that there may be no misunderstanding

about the degree of proof, I will read you the pre-

ponderance of evidence rule.

This is a case in which it is charged that the

defendants have done certain things fraudulently.

Without going over all of that again, I will advise

you now that before any question may be answered

in such a way that the answer would impute fraud

to either defendant, you must find that fraud to

exist by clear and convincing evidence.

That is still preponderance of evidence, but it

is the highest degree. It approaches reasonable

doubt, but it is not quite reasonable doubt. It is

clear and convincing evidence, evidence which leaves

no substantial doubt in your mind.
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Is that satisfactory, gentlemen?

Mr. Tobin: Yes.

Mr. April: Yes. [55]

The Court: Any further exceptions?

Mr. Tobin: No.

Mr. April: No.

The Court: Members of the jury, thank you for

your patience in listening to the lengthy instruc-

tions. Some were drawn from the plaintiff; some

were drawn from the defendants; and some were

drawn from books on the subjects. We have cer-

tain aids.

You may call for the exhibits. You may look over

them to whatever extent you desire.

If you get into any real conflict on the evidence,

you may have the reporter read it to you. However,

that is a facility I caution you about. We have been

sitting here now into the third week, and it takes

just as long to read the testimony back as it does for

the reporter to take it down in the first instance.

We want you to take whatever time is necessary

for your deliberations. If you do not reach a verdict

by the dinner hour, you will be taken to dinner. If

you need anything for your comfort, the bailiff will

be outside the jury room door. Just rap on the door,

and we will undertake to keep you as comfortable

as a jury can be.

Swear the bailiff and the matron, Mr. Clerk.

(Thereupon the bailiff and matron were

sworn.)

[Endorsed] : Filed Aug. 1, 1952.
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[Endorsed] : No. 13,547. United States Court of

Appeals for the Ninth Circuit. Solomon Eisenrod

and Harry Eisenrod, Appellants, vs. Ernest R.

Utley, as Trustee in Bankruptcy of the Estate of

Poulsen & Nardon, Inc., a Corporation, Bankrupt,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-
|

trict of California, Central Division.

Filed September 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.



Ernest R. Utley, Trustee 99

In the United States Court of Appeals

for the Ninth Circuit

No. 13,547

ERNEST R. UTLEY, as Trustee in Bankruptcy of

the Estate of POULSEN & NARDON, INC.,

a Corporation,

Plaintiff-Appellee,

vs.

SOLOMON EISENROD and HARRY E.

EISENROD,
Defendant-Appellants.

APPELLANTS' STATEMENT OF POINTS
AND DESIGNATION

To: Clerk, United States Court of Appeals for the

Ninth Circuit

:

Appellants intend to rely upon the statement of

points, herefore served upon the appellee and filed

in the Court below and now a part of the record on

appeal. The appellants' designate the entire record

on appeal for printing.

/s/ NATHAN APRIL,
Attorney for Appellants

[Endorsed] : Filed Sept. 19, 1952. Paul P. O'Brien

Clerk.
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No. 13547

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Solomon Eisenrod and Harry E. Eisenrod,

Appellants,

vs.

Ernest R. Utley, as Trustee in Bankruptcy of the Es-

tate of PouLSEN & Nardon, Inc, a corporation, Bank-

rupt,

Appellee,

APPELLEE'S BRIEF.

This is an appeal taken by the defendants Solomon

Eisenrod and Harry E. Eisenrod from a judgment ren-

dered in the United States District Court for the Southern

District of California against them in the sum of $687,-

272.93, together with costs amounting to $87.29.

Appellee's Statement of the Case.

In stating the case, in view of the verdict of the jury

and the adoption of the same by District Judge Ernest

A. Tolin [R. p. 40], we are stating the case in the most

favorable light to the plaintiff, as depicted in the pleadings

and in the response of the jury to the interrogatories

submitted to it.
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An examination of the record in this case, in this Hght,

will disclose a sordid picture of two men plundering a

sound and solvent corporation, diverting funds which

should have gone to the payment of its creditors to a

New York corporation owned and controlled entirely by

them and for their own use and benefit. All of the

rhetoric indulged in in the brief of the appellants cannot

obliterate the fact that these two defendants literally

lifted themselves by their boot straps in acquiring control

of the prosperous California corporation, Poulsen & Nar-

don, Inc., through their New York corporation, gutting

it completely and then permitting the remains to be tossed

into the Bankruptcy Court, leaving unpaid not only gen-

eral creditors but the United States Government, and it

would appear that the only ones who prospered by this

circuitous fraudulent transaction were the defendants ap-

pealing here.

The action was brought under the provisions of Sec-

tions 70-e and 67-d and e of the National Bankruptcy

Act, the Fraudulent Conveyance Act of the State of Cali-

fornia, Section 3439.01 et seq., and Sections 823, 824,

825 and 826 of the Corporations Code of California [R.

p. S].

Viewing the facts in the most favorable light to the

plaintiff, as this Court is required to do in view of the

jury's verdict and the overruling of a motion for a new

trial by the trial court, the corporation now in bankruptcy

entered into a conspiracy, confederation and common de-

sign with its officers and directors, Solomon Eisenrod

and Harry E. Eisenrod, to transfer its assets available

for the payment of its creditors to the defendants herein

for the use and benefit of the defendants, and for the
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use and benefit of the Lincoln Machine Company, Inc., a

corporation, owned, controlled and dominated entirely by

the defendants, with the intent and purpose on the part

of the bankrupt corporation, Poulsen & Nardon, and its

officers and directors, to hinder, delay or defraud the

bankrupt corporation's creditors, both present and future.

This was accomplished by the making of extensive loans

in cash out of the funds of Poulsen & Nardon to the

Lincoln Machine Company, a corporation, which had little

or no assets, and was done without any right or

authority under the By-Laws of Poulsen & Nardon, Inc.,

a California corporation. It was also contemplated in

connection with this scheme and design that thereafter a

portion of the funds so transferred to the defendants'

New York corporation should come back to these defen-

dants in the form of salaries for alleged services ren-

dered as officers of the Lincoln Machine Company. The

scheme also contemplated that Poulsen & Nardon, Inc.,

should pay these two defendants exorbitant, unreasonable

and inflated salaries. Solomon Eisenrod was to receive

$1,000.00 per week, and Harry E. Eisenrod the sum of

$500.00 per week, and the funds of the bankrupt cor-

poration were to be transferred to persons, firms and

corporations for the benefit of these two appealing de-

fendants in total disregard of the rights of present and

future creditors to realize on the assets of Poulsen &
Nardon, Inc. [R. pp. 7 and 8]. During the period of

this conspiracy, the Lincoln Machine Company was a

dormant corporation. It was not operating and it had

no tangible assets nor funds with which to pay for the

outstanding capital stock of Poulsen & Nardon, Inc. The

conspiracy condemned by the jury, which condemnation

was adopted by the trial judge, contemplated that this
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dants would acquire all of the outstanding capital stock

of Poulsen & Nardon, Inc., would cause these two defen-

dants to be elected as officers and directors of Poulsen

& Nardon, Inc., and after their installation as such di-

rectors and after their coming into control of the available

and free assets of Poulsen & Nardon, Inc., the bankrupt,

were then to engage in a business transaction for which

the property remaining in its hands after the conveyance

would be an unreasonably small capital, in that it would

cause out of its assets and funds a loan to be made to

the Lincoln Machine Company, Inc., with which Lincoln

Machine Company would acquire the stock of Poulsen

& Nardon, Inc., for the sum of $917,000.00, and would

then put these appealing defendants in full control of the

assets of Poulsen & Nardon, Inc. [R. p. 8].

On March 12, 1945, the bankrupt Poulsen & Nardon,

Inc., transferred $400,000.00 to these appealing defen-

dants' owned, controlled and dominated company, Lin-

coln Machine Company, in order that Lincoln Machine

Company could partially repay a bank loan which Lin-

coln had made and used as a part payment on the pur-

chase price of Poulsen & Nardon's capital stock. About

the same time, Poulsen & Nardon paid $40,000.00 more

to certain agents, Solomon Eisenrod and Harry E. Eisen-

rod, as purported commissions for acting on behalf of

their own company, Lincoln Machine Company, in buying

Poulsen & Nardon's own stock. It also transferred to

the defendant, Harry E. Eisenrod, $50,000.00 to be ulti-
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mately used as a part of the purchase price of Poulsen

& Nardon's original stock. These so-called loans and

transfers were carried on the books of Poulsen & Nar-

don, Inc., as an open account receivable and as an asset of

Poulsen & Nardon, Inc., up to and including May 7, 1948,

the date of the filing of the petition, and the gross amount

of these three transactions was $615,151.98. Despite the

falsifying of its books in carrying these accounts as an as-

set, the asset was really not worth the paper on which it

was written, as the Lincoln Machine Company was wholly

insolvent, dormant and inactive and its only asset was

the stock of Poulsen & Nardon, Inc., which corporation

had been gutted by these defendants and that stock was

as worthless, in so far as creditors were concerned, as

was these defendants' corporation, the Lincoln Machine

Company [R. pp. 9 and 10].

While the By-Laws of Poulsen & Nardon, Inc., au-

thorized it to borrow money and incur indebtedness for

the purpose of the corporation, these By-Laws did not

authorize the corporation to loan money to its officers

or directors or to any other person, firm or corporation,

nor did it authorize the officers or directors of the bank-

rupt corporation to hypothecate or encumber any of its

property on which its creditors could realize, and espe-

cially any person, firm or corporation other than those

acting for the use and benefit of Poulsen & Nardon or

its existing or future creditors [R. p. 10].

On March 19, 1945, a very interesting meeting of the

board of directors was held at Vernon, California. At
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was not a member of the Eisenrod family. In other

words, to paraphrase the language of Justice Cardozo, in

Buffum V. Barceloux Company, 289 U. S. 287, prior to

March 19, 1945:

"The business was a family affair, and strangers

were not welcome within the family preserve.

"A time arrived when the unwelcome stranger

seemed likely to break in. The family combined to

maintain its solidarity and keep the intruder out.

* * * With these intruders visible, the family set

out to build protective barriers. * * * The move-

ment of events was swift thereafter. * * *

''The scene was now ready. The time for action

was at hand. On August 16, 1926, there was the

gesture of a public sale. A printed notice had been

posted on a telegraph pole and perhaps elsewhere.

There was no other notice either to Freeman or to

anyone else. At the appointed time, the members

of the family, accompanied by a lawyer, went through

the form of an auction on the steps of the court-

house. The debtor's sister Cora, who was a director

of the corporation, read the notice of sale and asked

for bids; all the collateral, both the Barceloux shares

and the others, being offered as a single lot. The

brother George, who was then the president, made

a bid for the entire lot in the name of the Barceloux

corporation, the bid being for the amount of its

claim against the debtor and a fee for its attorney.

No sooner had the corporation bought than it sold

back again to George. In payment for what it sold, it
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took his promissory note with a pledge of the shares

as collateral security. About two years later, it

canceled the resale, gave back the promissory note

and thereafter held the shares as owner."

Involved as was the case of Buffum v. Barceloux,

supra, a deadly parallel exists in the case at bar. Irving

Graff, an outsider, was the third director of the cor-

poration. He resigned and these defendants thereupon

elected Jack D. Eisenrod as the third director in his

place. As soon as Jack was installed as a director, the

Eisenrods then proceeded to vote themselves generous sal-

aries notwithstanding the desperate financial condition of

Poulsen & Nardon, Inc. Solomon Eisenrod left the room

and the other two Eisenrods, Harry and Jack, undoubt-

edly after due deliberation, decided that Solomon's serv-

ices were worth $1,000.00 per week, and voted him a

salary accordingly. Solomon then came back into the

room and brother Harry retired. Solomon and Jack then

proceeded to evaluate Harry's salary at $500.00 per week,

whereupon Harry returned to the director's room [R.

p. 11]. These salaries were ridiculously exorbitant to

be paid to officers of a business which was then failing

by reason of loans made to a dormant, inactive corpora-

tion which would ultimately drain the corporation of its

realizable assets [R. p. 12]. The Court took away from

the jury the attempt on the part of the Trustee to re-

cover these salaries in view of there being no expert

testimony as to their reasonableness in amount. It, how-

ever, permitted the jury to consider these salaries and the

surrounding circumstances for one purpose only, namely,
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the question of good faith on the part of these defen-

dants, of their intent to cheat the creditors of Poulsen &

Nardon, Inc. [R. p. 77\.

Between May 15, 1947, and May 15, 1948, the date of ^

bankruptcy, this generous corporation, acting through
j

these appeahng defendants, transferred to Solomon Eisen-

rod $46,996.11 in cash, and to the Bay Products Cor-

poration, another one of their corporations, the additional

sum of $10,953.60 which found its way back from the

Lincoln Machine Company and Bay Products Company

into the hands of the appealing defendants, Solomon

Eisenrod. As a result of these incursions into the realm

of high finance, the Trustee alleged that there was trans-

ferred either to the defendants or to corporations and

enterprises owned, dominated and controlled by them, and

for their benefit, the sum of $722,522.65, and suit was

filed for a total of $899,522.65 covering everything that

the bankrupt corporation had transferred to or for the

benefit of these defendants either directly or indirectly.

The answer filed by the defendants put in issue all of

the material allegations contained in the Complaint, par-

ticularly those relating to fraudulent conveyances made

by the bankrupt and engineered by these defendants for

their own benefit. In their answer, the defendants them-

selves demanded a jury trial, they being then represented

by Messrs. Quittner, Stutman & Shutan [R. p. 19].

Thereafter they changed attorneys and Mr. April, their

present counsel, apparently deemed it to their best inter-

est to waive the demand for a jury trial, theretofore made
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the very eve of the trial and was respectfully declined

by the plaintiff under the Federal Rules of Civil Pro-

cedure, Rule 38, and a jury was impanelled. The case

was tried over a period of several days and in view of

the complicated nature of the transactions between the

bankrupt corporation, these appealing defendants and their

two corporations, Lincoln Machine Company and Bay

Products Corporation, the trial judge, in an excess of

fairness to these defendants (whether at the request of

the defendant or of his own volition, we do not recall)

submitted a series of questions to the jury in the form

of a special verdict [R. pp. 72 et seq.'\, all of which that

required answering were answered decidedly in the nega-

tive to these appealing defendants' contentions [R. pp. 33

et seq.]. This resulted in a judgment against these ap-

pealing defendants in the sum of $687,272.93 plus costs

[R. pp. 39, et seq.^. Defendants' motion for a new trial

was denied and this appeal followed.

It will be noted that the verdict of the jury was for

an amount approximating $212,000.00 less than the

amount claimed in the plaintiff's complaint. The jury

unequivocally found that the transfers were fraudulent

transfers, that a conspiracy existed in connection there-

with, and that both of these appealing defendants were

parties to the conspiracy [R. pp. 34 et seq.]. Therefore,

in stating our case, we have set forth the facts in ac-

cordance with our pleadings and the verdict of the jury

thereon.
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Argument, Points and Authorities.

As hereinbefore stated, this action was brought under

the provisions of Sections 67 and 70 of the National

Bankruptcy Act coupled with the Uniform Fraudulent

Conveyance Act of the State of California, Sections

3439.01 et seq., and Sections 823 to 826, inclusive, of the

Corporations Code of California.

Although some of the transfers challenged by the Trus-

tee were made within one year prior to the filing of the

petition in bankruptcy, which would bring them within

the purview of Section 67-e of the National Bankruptcy

Act, there can be no question but that the broad and

sweeping provisions of Section 70-e would encompass all

of these transfers when coupled with the Uniform Fraud-

ulent Conveyance Act of California, and the sections of

the Corporations Code of that state likewise invoked.

By abstruse reasoning and by the citation of Park v.

Cameron, 237 U. S. 616, a case decided in June, 1915,

long before the subsequent amendments to Section 70-e

of the National Bankruptcy Act, counsel for these appel-

lants seeks to avoid the jurisdiction of this Court to set

aside these conveyances or to recover the funds involved.

These appellants have studiously avoided the sweeping

amendment to Section 70-e enacted in 1938, which renders

the decision in Park v. Cameron, 237 U. S. 616, innocu-

ous.

A cursory examination of Park v. Cameron indicates

that this was an action brought against faithless directors

of a corporation who had stolen $8,250.00 in cash there-

from. As Justice Holmes pointed out, the corporation

did not authorize those transactions nor ratify them.

Decidedly different was the situation in the case at Bar,
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where the fraudulent transfers were engineered at direc-

tors meetings, carried on the books of the corporation

openly, and participated in by the sole owners of the stock

of the corporation regardless of the circuitous method by

which it had been acquired through their Lincoln Machine

Company.

At the time the Supreme Court handed down the deci-

sion in Parks v. Cameron, Section 70-e of the National

Bankruptcy Act provided as follows:

"The trustee may avoid any transfer by the bank-

rupt of his property which any creditor of such bank-

rupt might have avoided, and may recover the prop-

erty so transferred, or its value, from the person to

whom it was transferred, unless he was a bona fide

holder for value prior to the date of the adjudication.

Such property may be recovered or its value collected

from whoever may have received it, except a bona

fide holder for value. For the purpose of such re-

covery any court of bankruptcy as hereinbefore de-

fined, and any State court which would have had

jurisdiction if bankruptcy had not intervened, shall

have concurrent jurisdiction."

In 1938, Congress proceeded to tighten this section up

and amended it to read as follows:

"A transfer made or suffered or obligation in-

curred by a debtor adjudged a bankrupt under this

title which, under any Federal or State law applicable

thereto, is fraudulent against or voidable for any

other reason by any creditor of the debtor, having

a claim provable under this title, shall be null and

void as against the trustee of such debtor." * * *

"The Trustee shall reclaim and recover such prop-

erty or collect its value from and avoid such transfer

or obligation against whomever may hold or have
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received it, except a person as to whom the transfer

or obHgation specified in paragraph (1) of this sub-

division e is vaHd under appHcable Federal or State

law. * * *

"For the purpose of such recovery or the avoidance

of such transfer or obligation, where plenary pro-

ceedings are necessary, any State court which would

have had jurisdiction had not bankruptcy intervened

and any court of bankruptcy shall have concurrent

jurisdiction." (Italics ours.)

Section 1, Subdivision (30), as amended in 1938, reads:

" 'Transfer' shall include the sale and every other

and different mode, direct or indirect, of disposing

of or of parting with property or with an interest

therein or with the possession thereof or of fixing a

lien upon property or upon an interest therein, abso-

lutely or conditionally, voluntarily or involuntarily, by

or without judicial proceedings, as a conveyance, sale,

assignment, payment, pledge, mortgage, lien, encum-

brance, gift, security, or otherwise; the retention of

a security title to property delivered to a debtor shall

be deemed a transfer suffered by such debtor;"

The Corporations Code of California, in so far as appli-

cable here, in Section 823 prohibits a California corpora-

tion from making loans to any of its holding corporations

or subsidiary corporations, directly or indirectly.

Section 824 prohibits withdrawal or distribution of any

of its assets among its shareholders.

Section 825 makes directors liable in the event of viola-

tion of Section 824, to the Trustee in bankruptcy of the

corporation for the benefit of creditors of the corporation,

or any of them, for the amount of such withdrawals.
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Section 826 expressly authorizes an action to be brought

against such directors for such violation by the corpora-

tion's receiver, liquidator or trustee in bankruptcy, for the

benefit of all such creditors.

It is not contended by these appealing defendants that

the huge sums of money paid out of the treasury of

Poulsen & Nardon, Inc., were paid out as dividends de-

clared, nor is it denied that Poulsen & Nardon, at the time

that these funds were diverted, was indebted to various

businesses, firms, corporations, the United States Govern-

ment, the State of California, and other taxing bodies

in the amount of $1,866,055.99, and possessed assets total-

ing in book value the sum of $1,196,809.19, but of an

actual market value of not over $840,000.00 with a deficit

of over $1,000,000.00 during the period of such transfers

[R. p. 15]. When we say it is not denied by these

defendants, we do not mean to refer to the pro forma

denial in these appealing defendants' answer, but refer to

their Brief on this appeal after a jury, under proper in-

structions by an able trial judge, found all of these issues

against them.

Looking at this case from whatever angle one may

wish, the inescapable fact stands out that these defen-

dants, controlling all of the capital stock of Poulsen &
Nardon, Inc., through another corporation, Lincoln Ma-

chine Company, in which they owned all of the stock, vio-

lated the Corporation Law of California in making these

loans to the bankrupt corporation's sole stockholder, an-

other corporation likewise controlled by the defendants,
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and in addition thereto violated the Uniform Fraudulent

Conveyance Act of California, Section 3439.04, which

condemns conveyances made by a debtor which will re-

sult in its insolvency, and

Section 3439.05, which interdicts conveyances made

without a fair consideration when the person making it

is engaged in or is about to engage in a business or

transaction for which the property remaining in its hands

after the conveyance is an unreasonably small capital,

and

Section 3439.06, which interdicts transfers or obliga-

tions incurred without a fair consideration when the debtor

intends or believes that he will incur debts beyond his

ability to pay as they mature; and

Section 3439.07, which condemns transfers and convey-

ances made with the actual intent to hinder, delay or

defraud either present or future creditors.

In the case at Bar, this corporation, heavily indebted

to general creditors and to the Government of the United

States and the State of California in a sum in excess of

$1,800,000.00, proceeded to loan its good cash and liquid

assets to dormant corporations likewise owned by its of-

ficers and directors, resulting in this most disastrous bank-

ruptcy.

If ever there was a case where Federal courts had

jurisdiction under the statutes hereinbefore cited, this is

a classic example.
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The Law.

The leading case in the Ninth Circuit on the question

of jurisdiction is Brainard v. Cohn, 8 F. 2d 13. In that

case a group of fraudulent conspirators took $38,000.00

worth of the bankrupt, Nathan Stein's merchandise, pur-

suant to a conspiracy, and Stein went into bankruptcy.

Suit was instituted by Brainard, the Trustee, under Sec-

tion 70-e of the National Bankruptcy Act, seeking judg-

ment for $38,000.00 against all of the defendants as

joint tort-feasors. There, as in the case at Bar, it was

contended by the guilty culprits that the action was for

a money judgment for damages instead of an action to

avoid a fraudulent conveyance (See App. Br. p. 3). This

very contention was answered by this Court in the fol-

lowing language

:

"The District Court sustained the master in the

view that, upon the assumption that Cohn is a joint

tort feasor in the alleged conspiracy to defraud credi-

tors of the bankrupt stock, nevertheless, as the com-

plaint does not allege that Cohn himself received more

than $7,000.00 in value of merchandise fraudulently

transferred, no recovery can be had against Cohn

in this suit beyond that sum, and that the action

to recover for value in excess of that sum would be

by way of damages, and not within the jurisdiction

vested in the court under section 70e of the Bank-

ruptcy Act. Upon that theory the court limited its

injunction order, so as to cover only the particular

merchandise that was manually transferred to Cohn,

and which Cohn identified and admitted he had re-

ceived from Stein. * * *

"By Section 70e the trustee may avoid any trans-

fer by the bankrupt of his property which any credi-
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tor might have avoided, and may recover the property

so transferred, or its value, from the person to whom
it was transferred, unless he was a bona fide holder

for value. Such property may be recovered, or its

value collected, from whoever may have received it,

except a bona fide holder. 'For the purpose of such

recovery any court of bankruptcy as hereinbefore

defined, and any state court which would have had

jurisdiction, if bankruptcy had not intervened, shall

have concurrent jurisdiction.'

"It seems clear that the sections cited do not afifect

the liability of joint tort feasors, as it may exist

under the general principles of law which are ap-

plicable to the facts pleaded in the complaint and

for present purposes assumed to be true. It is to

jurisdiction that the sections pertain, in that section

70e confers upon courts of bankruptcy power to hear

and determine actions brought to avoid transfers by

a bankrupt, and to recover property so transferred,

or its value, from whoever may have received the

property, except always a bona fide holder for value.

The essence of the amendment of 1903 to section 70e

is that it confers jurisdiction upon the courts of

bankruptcy, regardless of the consent of the defen-

dants, in suits for purposes of recovery of property

fraudulently transferred by the bankrupt, or the

value of such property/' (Italics ours.)

Throughout Appellants' Brief, runs a continuous

thread, attacking the jurisdiction of this Court under Sec-

tions 60, 67 and 70. The appellants, however, have com-

pletely overlooked another jurisdictional section which,

even conceding the validity of appellants' arguments

against the lower court's jurisdiction under these three

sections, would still sustain it.
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Section 23-b of the National Bankruptcy Act reads:

''Suits by the receiver and the trustee shall be

brought or prosecuted only in the courts where the

bankrupt might have brought or prosecuted them if

proceedings under this Act had not been instituted,

unless by consent of the defendant, except as pro-

vided in sections 60, 67 and 70 of this Act."

There could be no question raised as to the jurisdiction

of the District Court under Sections (i7' and 70, the only

sections involved in this action.

Could an action be entertained when brought by the

Trustee in bankruptcy in a United States District Court

on a cause of action which the bankrupt could not have

maintained in that court by reason of lack of diversity

of citizenship under any other circumstances than those

provided in Sections 60, 67 and 70?

We submit that the Trustee could bring such action,

prosecute such action and maintain such action under the

provisions of Section 23-b of the National Bankruptcy

Act if the defendant consented.

In other words, the jurisdiction is there and it exists

in the absence of proper and timely objection by the de-

fendants to the maintenance of the action.

In the case at Bar, the complaint in Paragraph IV

alleges that this action is brought under the provisions

of Sections (:>7 and 70 of the National Bankruptcy Act, a

number of sections of the Fraudulent Conveyance Act of

California, and four sections of the Corporations Code of

California. The defendants, without challenging the juris-

diction thus invoked, by motion to dismiss or challenge

to the jurisdiction, answered Paragraph IV and admitted
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the allegations thereof, except that they denied that the

statutes in question had been violated. [R. p. 16.]

Having answered the complaint without any challenge

to the jurisdiction, the defendants then prayed

"that a hearing may be had on said complaint and

answer, and that the issues presented thereby be de-

terminated by a jury." [R. p. 19.]

What more consent to the jurisdiction of the District

Court can be required? We don't believe that Section

23-b requires that the defendant after being sued come

in and in his answer set out something like this:

"The defendant consents to the jurisdiction of this

court under the provisions of Section 23-b of the

National Bankruptcy Act";

or in his prayer for the denial of the relief sought in the

complaint, set out the following:

"Wherefore, defendants consenting to the juris-

diction of this Court under Section 23-b of the Na-

tional Bankruptcy Act, pray that a hearing be had on

said complaint and answer and the issues presented

thereby be determined by a jury."

We respectfully submit that these defendants submitted

to the jurisdiction of this Court, came right down to the

date of trial, and after raising no objection to jurisdic-

tion until the statute of limitations would have run, now

contend that we should have filed this action in the State

court. Had this tricky device worked, these defendants

could have escaped all responsibility. Had they succeeded

in getting the case thrown out of the Federal Court when

it came to trial, a suit in the State Court would be un-

availing as the statute of limitations would have run and
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could have been successfully pleaded. Unfortunately for

them, the authorities on jurisdiction under Section 23-b

of the National Bankruptcy Act are quite solidly against

them.

In Seymour v. El Cerrito Corporation, Ltd., 7 Fed.

Supp. 874, District Judge Hollzer, in a well reasoned

opinion, concluded that when a trustee in good faith

pleads a case within Section 70-e of the Bankruptcy Act,

and upon the trial seeks to prove such a cause of action,

the Federal Court has jurisdiction over the proceeding

regardless of whether the evidence sustains the plaintiff's

or the defendant's case. This decision of Judge Hollzer

was about four months later backed by the most eminent

authority on the subject in Schumacher v. Beeler, 293

U. S. 367, in a well reasoned opinion by Chief Justice

Hughes. In that case the defendant appeared specially

and moved to dismiss the action on the ground that the

Court was without jurisdiction. Shortly thereafter he

withdrew his motion to dismiss and entered his general

appearance and answered the complaint. Thereafter he

changed his mind again and the next day asked leave to

withdraw his answer and again moved to dismiss the

cause for want of jurisdiction. The District Court

granted the motion and its judgment was reversed by the

Court of Appeals for the Sixth Circuit. The Supreme

Court granted certiorari. We quote from Chief Justice

Hughes' opinion as follows:

"The case thus turns on the effect of the sheriff's

consent under section 23(b). The sheriff contends

that he had no authority to give the consent; but

he was the defendant in the suit and his consent was

actually given. We find no ground for concluding

that the consent was invalid. * * *
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*'It has been said that if section 23(b) affects

'substantive jurisdiction,' as distinct from venue, sec-

tion 23(a) appears to be redundant. (Stiefel v. 13th

Street & Broadway Realty Corporation, supra.) The

opposing view was set forth by the court below in

Toledo Fence & Post Co. v. Lyons, 290 F. 637, and

that decision was followed in the instant case. (Cit-

ing cases.) It proceeds upon the ground that the

Congress had power to permit suits by trustees in

bankruptcy in the federal courts against adverse

claimants, regardless of diversity of citizenship, and

that by section 23(b) the Congress intended that the

federal courts should have that jurisdiction in cases

where the defendant gave consent, and, without that

consent, in cases which fell within the stated excep-

tions.

''We think that the latter view is the correct one."

In the case at Bar there was not the slightest intimation

that these defendants questioned the jurisdiction of the

Court until after the jury was sworn. The record in

this case shows that the case was called for trial April

22, 1952, and that pursuant to the demand for a jury

made in these defendants' prayer [R. p. 19], a jury was

impanelled. The trial started in the forenoon of April

22, a jury was selected and sworn, and the Court then

declared a recess until 1 :30 P. M. Upon reconvening at

1 :30 P. M. counsel for the appellants then attempted to

toss a bombshell into the plaintiff's case by, for the first

time, raising a challenge to the Court's jurisdiction [R.

p. 20]. The details of this motion held back until a jury

was sworn and the case definitely at issue and before any

opening statement was made by the plaintiff, appears in

the reporter's transcript of proceedings [R. pp. 48 to 53,

inch]. It is clear that counsel for these appellants, after
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the case was at issue, attempted to withdraw the existing

consent to the Court's jurisdiction until after the Govern-

ment had gone to the expense of summoning a jury panel

and impanelling a trial jury and swearing it to try the

case.

In Detroit Trust Company v. Pontiac Savings Bank,

196 Fed. 29, we have a case very similar to the case at

Bar. The only difference between it and the case at Bar

was that some testimony was taken before the challenge

to the jurisdiction, whereas in the case at Bar the jury

was impanelled and the case was ready to go ahead for

trial. On appeal, the defendant in Detroit Trust Company

V. Pontiac Savings Bank raised the same question as is

raised here, namely, that the Federal Court had no juris-

diction. In overruling its contention, the Court of Ap-

peals for the Sixth Circuit said:

''The bank appeared generally and answered to the

merits of the bill, without questioning the jurisdic-

tion of the court. After it had taken some testimony

under the issues joined it challenged the jurisdiction

for lack of defendant's consent thereto, by way of

objection made to further testimony. Jurisdiction

was not given unless by virtue of the facts stated.

The district court overruled the objection. Defen-

dant contends that the statute contemplated a con-

sent previous to the filing of the bill, and that, in

any event, consent is not given by mere failure to

deny jurisdiction. That the bill in this case could

have been maintained only by defendant's consent is

settled by Bardes v. Hawarden Bank, 178 U. S. 524.

In that case the question of jurisdiction was raised

by demurrer to the bill. It was not decided that

consent must be given before suit begun, nor was it

determined what would amount to consent. In sup-
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port of the contention that consent was not given

by appearance and pleading to the merits, reliance

is had upon Louisville Trust Co. v. Comingor, 184

U. S. 18, and kindred cases. In the Comingor case

an attempt was made by summary proceedings to sub-

ject an adverse claimant of property to the jurisdic-

tion of the bankruptcy court. The case involved

specially the right to summary method of procedure

as distinguished from the usual forms of judicial

procedure. The case before us is the familiar form

of plenary suit, according to the ordinary and regular

mode of judicial proceeding. The court had juris-

diction of the subject-matter. The consent required

of defendant was only to the particular tribunal. No
question of method of procedure was involved. We
think the distinction between the two classes of juris-

dictional questions was recognized by this court in

Sinsheimer v. Simonson (C. C. A. 6th Cir.), 107

Fed. 898, 906. Where a suit is cognizable in the

federal courts, objection to the jurisdiction of the

court of the district of suit is waived by appearance

and pleading to the merits. Central Trust Co. v.

McGeorge, 151 U. S. 129; Interior Construction etc.

Co. V. Gibney, 160 U. S. 217, 220; Western Loan &
Savings Co. v. Mining Co., 210 U. S. 366; Erie R. R.

Co. V. Kennedy (C. C. A. 6th Cir.), 191 Fed. 332,

334, and cases there cited. In Grand Rapids, Neway-

go & Lake Shore Ry. Co. v. Gray, 38 Mich. 461, it

was held that by pleading to the merits the defendant

subjected himself to the jurisdiction of a court of

special and limited jurisdiction, to which he other-

wise would not have been subject. We think the

analogy of these cases is decisive of the question

before us. It has been held by several of the Dis-

trict Courts that appearance and pleading to the

merits in plenary suits by a trustee, without objec-
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tion to jurisdiction, is a consent thereto. (Citing

cases.) We think this the correct view, and that

the court below rightly overruled the objection to

its jurisdiction."

The judgment of the Court of Appeals for the Sixth

Circuit was affirmed by the Supreme Court of the United

States on appeal from that Court. (See Detroit Trust

Company v. Pontiac Savings Bank, 237 U. S. 186.)

The same rule was reiterated by the Sixth Circuit

in Toledo Fence & Post Company v. Lyons, 290 Fed. 6?>7

,

in the following language:

"We will not undertake to decide the question, be-

cause we think the jurisdiction sufficiently otherwise

appears. It is to be inferred from the record that the

defendant corporation received due notice of the fil-

ing of the bill and the application for receivership.

It appeared before the court at the time fixed for the

motion and obtained a postponement of the hearing

to get time to complete an expected adjustment.

Upon the adjourned day it reported that the adjust-

ment had failed, and it then was heard as far as it

desired upon the merits of the application. It made

no objection to the jurisdiction of the court, but

tacitly acquiesced therein. Such conduct is clearly a

waiver of objection and a consent to the jurisdiction,

unless the defects therein so pertain to subject-matter

that they cannot be waived. Detroit Trust Co. v.

Pontiac Savings Bank (C. C. A., 6th Cir.), 196 Fed.

29, 32; Twin Lakes Co. v. Dohner (C. C. A., 6th

Cir.), 242 Fed. 399. The question, therefore, is:

With defendant's consent, under section 23(b), can

the trustee sue in a federal court to recover a debt

due the bankrupt, where the amount is more than

$3,000 but there is no diversity of citizenship?



—24—

"By section 70(a) the trustee becomes vested, by

operation of law, with the entire title of the bank-

rupt to all his nonexempt property and rights of

action, and thereby undoubtedly acquires the right,

and under section 47 (section 9631) becomes charged

with the duty, to bring in his own name any action

which may be necessary to reduce to possession all

the bankrupt's property, including debts due to the

bankrupt. Under section 24(1) of the Judicial Code

(Comp. St., Sec. 991), the District Courts have juris-

diction of all civil suits which arise under the Con-

stitution or laws of the United States and where the

matter in controversy exceeds $3,000. Under these

provisions we cannot doubt that, if they alone were

to be considered, the District Court of that district

where the defendant might reside (or in certain

cases be found) would have jurisdiction of an action

by a trustee to recover a debt of more than $3,000

which had been due to the bankrupt. The action

would be one arising under the laws of the United

States, since the trustee would sue by virtue of a title

created by the bankruptcy law. The trustee must

allege and prove that valid proceedings were taken

under the Bankruptcy Act, leading to a valid adjudi-

cation whereby title passed, and that by valid pro-

ceedings under the Act he was chosen as trustee.

If the proof fails in any of these particulars the

suit fails. The suit is one step in the collection of

assets in the execution of the Bankruptcy Act. That

such a case would be one 'arising under the laws of

the United States' we think is the result of well-

settled principles. It will be observed that under

the constitutional limitations of the federal judicial

power (article 3, sec. 2), and with exceptions not

to this question important, Congress has no power

to confer jurisdiction on the inferior federal courts
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excepting as to suits which do so arise; and every

decision which upholds the right to sue in the federal

court by one who merely acquires title through the

operation of a federal law is therefore, by necessary

imphcation, a holding that such a suit 'arises under'

federal laws."

In the case at bar, Section 823 of the General Cor-

poration Law of California, makes officers and directors

of a California corporation liable for loans made to any

of its holding corporations or subsidiary corporations,

either directly or indirectly.

Section 824 interdicts withdrawal or distribution of any

of its assets among its shareholders except as provided in

the Corporations Code.

Sections 825 and 826 expressly vest a right of action

against the offenders in a receiver, liquidator or trustee

in bankruptcy for the benefit of the creditors of the

corporation or any of them.

We therefore submit that the foregoing Sixth Circuit

decisions are fully applicable to the case at bar.

Throughout appellants' brief, we are repeatedly criti-

cized for the crude or sometimes evasive draftsmanship

of our complaint. Although the writer of this brief has

been in bankruptcy practice for thirty years or more, and

has drawn many dozens of complaints involving causes

of action cognizable under Sections 67 and 70 of the

National Bankruptcy Act, he does not claim absolute

100% perfection in his knowledge and use of the English

language. A complaint, however, must be made to fit the

existing facts. If the facts are simple, for example, a

debtor placing a piece of property in the name of his

wife, with the intent to hinder, delay or defraud his
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creditors, the ensuing complaint would naturally be of

the utmost simplicity. However, where the scheme to

defraud involves intricate, preconceived ramifications, as

in the case at bar, the complaint, in order to fit the facts,

must necessarily be complex.

Such transactions as we have encountered here fre-

quently come before the courts, after bankruptcy, to be

unscrambled. After the trial in the lower court, the case

goes up on appeal and the opinion of the Appellate Court

frequently has to be read through several times in order

to properly comprehend the facts behind the legal prin-

ciples determined. We shall call the Court's attention to

one or two such cases in addition to the cases of Buffum

V. Barceloux Company and Brainard v. Cohn, which we

have heretofore cited as fair examples of attempts to be-

fuddle the Trustee's case by dissecting and analyzing

separately each segment of the case as a whole.

In Amundson v. Folsom, 219 Fed. 122, after outlining

a complex set of facts whereby dishonest persons in

South Dakota sought to place a bankrupt partnership's

assets and those of the individual partners beyond the

reach of creditors, the Court of Appeals for the Eighth

Circuit said:

"No useful purpose would be gained by reciting

the facts in greater detail or pointing out the infer-

ences reasonably to be drawn from specific facts es-

tablished. We think the evidence fairly sustains the

findings of the master and the confirmation of the

court. It is too narrow a view to regard each step

in the transaction separately and independently. It
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may be true as argued that creditors of a partner-

ship merely as such have not a lien on partnership

assets as distinguished from an equity in their ad-

ministration, or that the members of an insolvent firm

may lawfully sever their relation and one sell his

interest in the firm property to the other, or that a

debtor in failing circumstances can turn business

assets into exempt property and hold it, or that one

may lawfully purchase a stock of goods in bulk from

another, or, finally, that it is not in itself fraudulent

for an insolvent debtor merely to make a preferential

transfer or for his creditor to receive it. But all

such things, especially when in close consecutive as-

sociation, are to be considered with what else appears

in determining whether the result was the consum-

mation of a preconceived purpose to hinder, delay or

defraud creditors. ^ * * Transactions apparently in-

nocent when separately regarded may take on a dif-

ferent signification when seen in their true connec-

tion with others. And it is not always safe to

venture a prohibited course on a mosaic of sound

but unrelated rules of law."

In Dean v. Davis, 242 U. S. 248, the Supreme Court,

speaking through Justice Brandeis, said:

"The mortgage was not voidable as a preference

under Section 60b. Preference implies paying or

securing a pre-existing debt of the person preferred.

The mortgage was given to secure Dean for a sub-

stantially contemporary advance. The bank, not

Dean, was preferred. The use of Dean's money to

accomplish this purpose could not convert the trans-

action into a preferring of Dean, although he knew

of the debtor's insolvency. Mere circuity of arrange-

ment will not save a transfer which effects a prefer-



—28—

ence from being invalid as such. (National Bank

V. National Herkimer County Bank, 225 U. S. 178,

184.) But a transfer to a third person is invalid

under this section as a preference only where that

person was acting on behalf of the creditor, as in

In re Beerman (D. C, Ga.), 112 Fed. 663, and

Walters v. Zimmerman (D. C, Ohio), 208 Fed. 62,

136 C. C. A. 409, 220 Fed. 805. Here Dean acted

on the debtor's behalf in providing the money and

taking up the notes.

"But under Section 67e the basis of invalidity is

much broader. It covers every transfer made by the

bankrupt 'within four months prior to the filing of

the petition, with the intent and purpose on his part

to hinder, delay or defraud his creditors, or any of

them' 'except as to purchasers in good faith and

for a present fair consideration.' * * * The fact that

the money advance is actually used to pay a debt

does not necessarily establish good faith. It is a

question of fact in each case what the intent was

with which the loan was sought and made."

Had these defendants been less abstruse in the complex

transactions whereby Poulsen & Nardon, Inc., was drained

of at least $687,272.93, which should have been applied

to the payment of its debts, our complaint would have

been much more simple and these appellants would not

have been put to the labor of dissecting it sentence by

sentence and asking this Court to tell them what the

complaint means or what the writer of this brief, and

draftsman of the complaint, meant when he attempted, to

the best of his limited abihty, to describe in the plaintiffs'

complaint the abstruse methods and devious paths through
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which these funds were channeled into the hands of the

defendants.

To attempt to dissect our complaint in an Appellate

Court is just about as reasonable as to inquire of it

whether there is anything dishonest in a farm to farm

salesman selling potato bug killer by the package to

farmers, in the winter or early spring, with an absolute

guarantee on the outside of each package that it could

not fail in its purpose if the directions enclosed therein

were followed. This guarantee was accompanied by a

direction not to open the package until ready for use.

Upon opening the same the defrauded farmers found

themselves possessed of two square blocks of wood, one

labeled "Block No. 1," and the other labeled ''Block No.

2," the directions reading: "Catch bugs and place on

Block No. 1. Strike a violent blow with Block No. 2.

Sure death to all bugs so treated."

We respectfully submit that the "tergiversations" in-

dulged in in our complaint (App. Br. p. 14) were not of

our making but were necessitated by these appellants' con-

duct long prior to bankruptcy. The jury trying the case

saw through the complicated scheme and unhesitatingly

found the issues against the defendants. No assignments

of error are before this Court as to the trial judge's

charge to the jury, which we submit was eminently fair

and lucid. The only question raised here is the question

of jurisdiction of the United States District Court over

this action. We submit that we have fully answered the
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objections made here to the lower Court's jurisdiction

and we would not have digressed from the academic ques-

tion of jurisdiction were it not for the fact that these

appellants have tried to create sympathy for themselves

by seeking now to try to pick our complaint to pieces

and portray themselves as being unable to understand

what we were driving at in our complaint.

We respectfully submit that the judgment of the Dis-

trict Court should be affirmed.

Craig, Weller & Laugharn,

By Thomas S. Tobin,

Attorneys for Appellee.

Frank C. Weller,

Hubert F. Laugharn,

Thomas S. Tobin,

A. J. BUMB,

Of Counsel.
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FOR THE NINTH CIRCUIT

Solomon Eisenrod and Harry E. Eisenrod,
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vs.

Ernest R, Utley, as Trustee in Bankruptcy of the Es-

tate of PouLSEN & Nardon, Inc, a corporation, Bank-

rupt,

Appellee.

APPELLANTS' REPLY BRIEF.

Of the 30 pages of the appellee's brief, only pages 17

and 18 exhibit matter responsive to the points made in

the appellants' brief. The other pages reflect the same

traits that embellish the complaint at bar.

The question posed on this appeal is not whether appel-

lee's lurid version of the "facts" is a tenable interpretation

of the evidence (a transcript whereof is not before the

court), or whether plaintiff's professed inability to draft

a plain, coherent and intelligible statement of his claim

is due to the fact that counsel does not possess ''absolute

100% perfection in his knowledge and use of the English

language."



Here we are concerned with two questions only. What
was the essential nature of the claim litigated in the court

below, and did that court have jurisdiction to entertain

that claim? We might grant, arguendo, that the defen-

dants in the court below were guilty of murder, arson and

treason, and still deny the capacity of a court of bank-

ruptcy to try them for these offenses. It boots not to

meet an argument with an epithet; and to characterize

our presentation both as "rhetoric" and as "abstruse" is

to effect a unique combination. Nor did our analysis ex-

tend only to the complaint; it was applied to the court's

instructions to the jury; to the special verdict of the jury;

nay, to the very judgment now here for review. Wher-

ever we probed, we found that the area was outside the

boundaries of the bankruptcy jurisdiction.

Not the slightest attempt has been made to break the

force of that analysis. On the contrary, the very fact

that we subjected the record to analysis, is regarded as a

grievance of which the appellee may justly complain. Just

why a defendant may not dissect a complaint in support

of his challenge to the jurisdiction, remains a trifle ob-

scure. We are reminded of the plaintiff who suggested

to the trial judge that he refuse to hear the defendant,

since defendant's testimony would only serve to confuse

him.

Here and there some feeble attempt is made to approach

the issue at bar. On page 15, we have appellee's version

of the Brainard case. In a short paragraph he manages

to incorporate two errors. The plaintiff there did not

seek judgment "against all the defendants as joint tort

feasors." On the contrary, he sought to recover the value

of merchandise fraudulently transferred by the bankrupt
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to them, as joint transferees. The "guilty culprits" did

not contend "that the action was for a money judgment

for damages." There was only one "culprit" involved

on that appeal; and he contended that he was accountable

only for what had been physically transferred to him; and

the answer that this court made to him was that, because

of his joint action with the other transferees whereby the

transferred property circulated among all of them in a

manner to make identification impossible, each transferee

would be regarded as having received all the transferred

property. As we said in our main brief, and as we

repeat now, this court never ruled that an action under

Section 70e could be maintained against any one other

than a transferee.

Park V. Cameron is overruled by the appellee on the

ground that the language of Section 70e is not the same

today as it was then. The brief parades the language of

the two versions, but its author neglects to point out in

what relevant respect the versions differ. It is still neces-

sary under Section 70e, that the action be brought against

"whomever may hold or have received" that transfer ; it is

still necessary that the transfer shall have been made by

the bankrupt; it is still necessary that the action be one

to "reclaim or recover" specified property.

Just what the plaintiff succeeded in proving at the trial,

and whether the evidence supported the special verdict are

not matters which we may now discuss. Enough, how-

ever, does appear in the record, to indicate that the de-

fendants did not limit the scope of review to the matter of

jurisdiction, because they felt that they lacked other

grounds for reversal. To have been in a position to

urge other grounds, they would have had to procure a



stenographic transcript of perhaps a thousand pages and

to have printed a record of voluminous exhibits. Unable

to finance that sort of a review [pp. 42, 43] they were

obliged to content themselves with coming here only on

the question of jurisdiction. We mention this only to

avoid seeming acceptance of the fantastic interpretation

of the evidence which appellee has seen fit to spread at

large in his brief.

We will take note of just one of the statements of

''fact" in that brief, to illustrate his glib technique. Ap-

pellees' counsel, deprecates "his limited ability to describe

in the plaintiff's complaint, the abstruse methods and de-

vious paths through which these funds were channelled

into the hands of the defendants." Now, the whole point

and pith of the defendants' contention is, that this very

complaint is devoid of any clear allegation that these funds

were "channelled into the hands of the defendants"; that

the court's instructions to the jury, the findings of the

jury and the very judgment here on review, all proclaim

that these funds were not channelled into the hands of

these defendants, but into "various corporations, con-

trolled, operated and dominated by them" [p. 40]. No
such question was put to the jury; nor did the court ever

make such a finding. Indeed, in the court's envisagement

of the case, no such question was involved. "The pur-

pose of this suit" said the court, "is to recover from the

defendants equivalent sums of money to amounts which

plaintiff claims were fraudulently transferred to others

by the willful acts of the defendants, etc." [p. 56]. We
have already alluded to the dense silence which our an-

alysis encountered in the appellee's brief. In the face of

that record, it required courage on the part of the appellee

to have indited the first two lines on page 29.
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From all this welter of confused irrelevance, one serious

contention does emerge. To that, we now address our-

selves.

Appellee contends that the appellants are foreclosed

from raising the issue of jurisdiction, because they con-

sented to the assumption of jurisdiction by the court below.

They say that such consent is implicit in the filing of an

answer to the complaint on the merits.

It will serve no useful purpose to examine the decisions

antedating Schumacher v. Beeler, 293 U. S. 367. That

case settled the conflict of authority theretofore prevailing

and laid down the doctrine, that where a bankruptcy trus-

tee enters the federal forum in an action of which it would

not otherwise have jurisdiction, the case can nevertheless

be prosecuted there, if the defendant consents thereto.

The manifestation of the defendant's consent is not

required to assume any particular form, and in the ab-

sence of opposing circumstances, the filing of an answer

to the merits will be construed as such a consent.

In the case at bar, the defendants did file an answer

on the merits. Were the circumstances under which that

answer was filed, such as to imply consent? Was the

consent real?

Any lawyer reading the complaint at bar would assume

that the plaintiff intended to plead a cause of action to

set aside fraudulent transfers. Considering the expansive

liberality enjoined upon the federal courts under the Fed-

eral Rules of Civil Procedure, in the matter of construing

pleadings, it is not surprising that the defendants' attor-

ney indulged in the same error as the plaintiff's attorney.

It appears that up to the very day of trial, defendants'

counsel continued to indulge in that error [p. 49].
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Now, a court of bankruptcy has jurisdiction to entertain

an action to set aside a fraudulent transfer. Since de-

fendants' counsel assumed that this in fact was the nature

of the action at bar, it would have been an exercise in

chicane for him to have moved to dismiss the action for

want of jurisdiction. For that reason, defendants filed

their answer to the merits. In the eyes of counsel, de-

fendants' consent was wholly unnecessary, since the court

had jurisdiction without their consent.

But how did it happen, that defendants' counsel in-

dulged in that assumption?

The complaint at bar is disorganized and chaotic; it is

redolent of asseverations about fraudulent transfers; it

is plethoric with evidentiary matter. Appellants' counsel

informs the court that he regarded the greater part of

the complaint as irrelevant. He assumed that these ir-

relevancies were intended to create "atmosphere," and

that under the liberal rules of pleading, plaintiff would

be permitted to submit proof, if he had such, that fraud-

ulent transfers were made by the bankrupt to the defen-

dants. But what he took for atmosphere, turned out upon

close analysis, to be the "dominant" allegations of the

complaint.

Counsel's eyes were opened to the true nature of the

complaint, when at the opening of the trial, he was served

with a copy of the plaintiff's trial memorandum, sub-

mitted under the Local Rules of the court below. It then

became apparent to him, that what he thought was ten-

dentious surplusage, was in fact the gist of the plaintiff's

claim. It became plain from that memorandum that what

the plaintiff was attempting to do here was not to reclaim

any transfer made to these defendants, but to charge de-

fendants with corporate losses, sustained by reason of
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transfers made not to the defendants, but through their

agency. The moment he reaHzed this, he challenged the

jurisdiction of the court; and this challenge was delivered

before any evidence was taken.

To say that, under these circumstances, that the defen-

dants "consented" that the court below take jurisdiction

of an issue which had been so covertly tendered to them,

and which the appellee even now contends was never ten-

dered to them, is to make the words "consented" and

"trapped" synonymous. When a bankruptcy trustee, in

the absence of diversity of citizenship, hales a defendant

into a court of bankruptcy, in an action upon a promis-

sory note delivered to the bankrupt, and the defendant an-

swers upon the merits, it may very properly be said, that

the defendant "consented" to the jurisdiction of the bank-

ruptcy court. In that sort of complaint, the plaintiff sets

out no case, cognizable by a court of bankruptcy; and if

the defendant joins issue, he does not do so under a mis-

apprehension induced by the plaintiff's obscurantism. But

when a complaint requires the sort of searching analysis

which was applied in the case at bar, in order to expose

its true inwardness, the failure of the defendant to recog-

nize the nature of the issue tendered to him, and there-

upon to challenge the jurisdiction of the court, cannot in

any juridical sense be said to be a "consent" to that juris-

diction. A consent must be predicated upon a full knowl-

edge of its quality; it is not something into which a party

may be tricked; camouflage may not be used to get it.

It is not the purpose of the appellant to gibe at the

draughtsmanship of counsel. That sort of indulgence we

leave to others. Whether the contradictions and tortu-

osities of the complaint were due to disability or design,

we know not. Certain it is that a simple and candid
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statement of the plaintiff's claim could have easily been

accomplished. What is visible from the whole record is

simple enough, Lincoln undertook to finance its purchase

of the Poulsen stock by resort to Poulsen assets. This

is what counsel refers to when he says that the defendants

"literally lifted themselves by their bootstraps in acquir-

ing control, etc." Lincoln's technique, he says, was un-

lawful; and the defendants were instrumental in accom-

plishing it. Perhaps this is so; but even if it is so, that

is the head and front of the defendants' offending. Lin-

coln paid $917,000.00 in solid cash for the stock of a

corporation whose authorized capital was only $50,000.00.

It used a great part of the Poulsen surplus to pay the

obligations it had incurred in financing that purchase.

If these facts had been simply and candidly stated, and

the mass of extraneous matters omitted, the lack of juris-

diction in the court below would have been apparent.

It is therefore respectfully submitted that the filing of

an answer on the merits to the peculiar complaint at bar

implicated no consent in this case. With equal reason it

might be contended that the plaintiff could come into the

court below on a false suggestion of jurisdiction, then

proceed to prove an action for conversion, then move to

conform the pleadings to the proof, and then claim that

the defendant was barred from raising the question of

jurisdiction upon the ground that he had filed an answer

on the merits.

It is submitted therefore, that the judgment should be

reversed.

Respectfully submitted,

Nathan April,

Attorney for Appellant.
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R. Gr. HARLESS, Esq.

Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1950

May 25—Petition received and filed. Taxpayer

notified. Fee paid.

May 25—Request for Circuit hearing San Fran-

cisco filed by taxpayer. Granted 6/9/50.

May 26—Copy of petition served on General Coun-

sel.

July 5—Answer filed by General Counsel.

July 12—Copy of answer served on taxpayer, San

Francisco.

1951

Jan. 8—Hearing set March 12, 1951, San Fran-

cisco, Calif.

Mar. 5—Change of hearing date to March 19, 1951,

San Francisco, Calif.
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1951

Mar. 19—Hearing had before Judge Harron on the

merits. Appearance of Scott Fleming and

stipulation of facts filed. Briefs due May
3, 1951 ; replies due May 21, 1951.

Apr. 12—Transcript of Hearing 3/19/51 filed.

Apr. 26—Motion for extension to May 18, 1951 to

file brief, filed by petitioner, granted.

Apr. 27—Brief filed by General Counsel.

May 18—Brief filed by taxpayer. Copy served

5/21/51.

June 6—Reply brief filed by taxpayer. Copy served.

1952

May 23—Opinion rendered, Harron J. Decision will

be entered for the respondent. Copy

served.

May 23—Decision entered. Marion J. Harron, J.

Div. 13.

Jime 20—Motion for rehearing, reconsideration, and

revision of opinion filed by taxpayer. 10

copies received 7/10/52.

Aug. 25—Petition for review by United States

Court of Appeals, Ninth Circuit, filed by

taxpayer.

Aug. 25—Proof of service filed and affidavit of serv-

ice filed.

Sept. 4—Order that petitioner's motion in so far as

it requests inter alia rehearing is denied,

entered.

Sept. 4—Order that petitioner's motion in so far as

it requests inter alia reconsideration and

revision of the Court's opinion and de-

cision is denied, entered.



Commissioner of Internal Reve^uie 3

In the Tax Court of the United States

[Title of Cause No. 28481.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency (Symbols IRA:90-D:HM:C:TS:PD:SF:

RSG) dated March 2, 1950, and as a basis of his

proceeding alleges as follows:

1. The petitioner is an individual whose present

residence is San Francisco, California, and whose

address for purposes herein is c/o Freed, Gebauer

& Freed, 1069 Mills Building, San Francisco, Cali-

fornia. The return for the period here involved was

filed with the Collector of the First District of Cali-

fornia.

2. The notice of deficiency (a copy of which is at-

tached and marked Exhibit ''A") was mailed to the

petitioner March 2, 1950.

3. The taxes in controversy are income taxes for

the taxable year ending December 31, 1945, in the

sum of $1,159.29.

4. The determination of tax set forth in said no-

tice of deficiency is based upon the following errors

:

(a) The Commissioner erred in holding that the

petitioner was not entitled to compute his tax lia-

bility for the taxable year 1945 under Internal Rev-

enue Code Section 107 by hypothetically recomput-

ing the additions to taxes for previous taxable

years, which would have resulted from the receipt

in those years of allocable parts of Internal Rev-
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enue Code Section 107 income received in 1945, on

the basis of what said taxes for said prior years

would have been had said Internal Revenue Code

Section 107 income actually been received ratably

in the prior years and had petitioner and his wife,

Helen L. Ford, accordingly elected to file separate

returns in said prior years.

(b) The Commissioner erred in holding that the

previous filing by petitioner and his said wife of

joint returns for years to which income received in

the taxable year 1945 was allocable for purposes of

the hypothetical recomputation provided for in In-

ternal Revenue Code Section 107 constituted a bind-

ing election by petitioner and his said wife to adhere

to the joint return method in the hypothetical re-

computation provided for in Internal Rvenue Code

Section 107.

5. The facts on which the petitioner relies as the

basis of this proceeding are as follows:

(a) Petitioner George K. Ford and Helen L.

Ford are, and at all times herein referred to, and

at all times to which Section 107 income has been

allocated for purposes of hypothetical recomputation

of tax, have been, husband and wife, residing in the

State of California, and all the income on which

the deficiencies here involved are based is com-

munity income of petitioner and his said wife.

(b) In the taxable year 1945 petitioner and his

said wife received as community income more than

80% of the total compensation for certain legal

services performed by petitioner during a period in

excess of 36 calendar months prior to the receipt of

said compensation.
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(c) Petitioner and his said wife filed joint re-

turns for the taxable years 1942, 1943, and 1944,

since on the basis of income actually received and

reported in each of said years there was then no ap-

parent advantage in or reason for their filing sep-

arate returns.

(d) Petitioner and his said wife filed separate re-

turns for the taxable year 1945 and in said returns

took advantage of the provisions of Internal Rev-

enue Code Section 107 by allocating the income

subject to the provisions of Internal Revenue Code

Section 107 received in the taxable year 1945 ratably

over the period during which the legal services for

which such compensation was received had been per-

formed, and calculated the tax which would have

been payable for such prior taxable years had the

income been received during said years, said hypo-

thetical recomputation being made on the basis of

separate returns for the taxable years 1942, 1943,

and 1944, thus reflecting the tax liability petitioner

and his said wife would have in fact incurred in said

years had ratable parts of the income in fact been

then received.

Wherefore, petitioner prays that this Court may
hear the proceeding and determine that there is no

deficiency in income tax for the taxable year ending

December 31, 1945.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Counsel for Petitioner
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State of California,

City and County of San Francisco—ss.

George K. Ford, being duly sworn, says:

That he is the petitioner above named ; that he has

read the foregoing petition and is familiar with the

statements contained therein, and that the state-

ments contained therein are true.

/s/ GEORGE K. FORD
Subscribed and sworn to before me this 23rd day

of May, 1950.

[Seal] /s/ ALICE E. LOWRIE,
Notary Public in and for the City and County of

San Francisco, State of California. My Com-

mission expires May 23, 1952.

EXHIBIT ''A"

Treasury Department

Internal Revenue Service

74 New Montgomery St., San Francisco 5, Calif.

Office of Internal Revenue Agent in Charge,

San Francisco Division SN-IE-1

IRA:90-D:HM (C:Ts:PD:SF:RSG)

Mr. George K. Ford Mar. 2, 1950

1094 Mills Bldg., San Francisco, Calif.

Dear Mr. Ford

:

You are advised that the determination of your

income tax liability for the taxable year ended De-

cember 31, 1945, discloses a deficiency of $1,159.29

as shown in the statement attached.

In accordance with the provisions of existing in-
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Exhibit ''A"—(Continued)
ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this letter,

you may file a petition with The Tax Court of the

United States, at its principal address, Washington

4, D. C, for a redetermination of the deficiency or

deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, San

Francisco 5, California, for the attention of Confer-

ence Section. The signing and filing of this form

will expedite the closing of your return by permit-

ting an early assessment of the deficiency or de-

ficiencies, and will prevent the accumulation of in-

terest, since the interest period terminates 30 days

after filing the form, or on the date assessment is

made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner,

/s/ By F. M. HARLESS,
Internal Revenue Agent in Charge

Enclosures: Statement, Form 1276, Form 870, Ex-

hibits A and B.

Statement

Tax Liability for The Taxable Year ended De-

cember 31, 1945:

Deficiency

Income tax $ 1,159.29
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Exhibit "A"—(Continued)

In making this determination of your income tax

liability, careful consideration has been given to

your protest filed August 29, 1949 and to the state-

ments made at the conferences held on September

20, 1949 and November 1, 1949.

A copy of this letter and statement has been

mailed to your representative, Mr. Dale B. Wolfe,

Mills Building, San Francisco, California, in ac-

cordance with the authority contained in the power

of attorney executed by you and on file in this office.

Joint returns were filed by you and your spouse

for the taxable years 1942, 1943 and 1944. Such filing

constituted a binding election on your part as to the

manner of computing your income taxes for those

years. Accordingly, the computation for the taxable

year 1945 under Section 107 (a). Internal Revenue

Code, of the taxes attributable to compensation for

personal services for the taxable years 1942, 1943

and 1944, is made on the basis of joint returns.

ADJUSTMENTS TO NET INCOME

Net income as disclosed by return $24,898.57

Unallowable deductions and additional

income

:

(a) Bank interest $ 50.00

(b) Busines income 1,333.34 1,383.34

Total $26,281.91

Nontaxable income and additional

deductions:

(c) Income taxed in prior years under

Section 107 15,608.55

Net income as adjusted $10,673.36
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Exhibit ''A"— (Continued)

EXPLANATION OF ADJUSTMENTS

(a) Income is increased by $50.00 representing interest received

on a savings accounts which was not included in the net income as re-

ported.

(b) Business income is increased by SI,333.34 representing your

one-half community share of expenses claimed against the compensa-

tion received from Herrscher vs. Howard, which are disallowed for

lack of substantiation.

(c) Income is decreased by $15,608.55 since this amount of in-

come is taxed in prior years under section 107, as shown in Exhibit A.

(d) The amount of $3,525.17 represents the tax liability computed

under section 107 on income applicable to 1944 and prior years as

shown in Exhibit B.

COMPUTATION OF TAX

Net income $10,673.36

Less: Surtax exemption 500.00

Surtax net income $10,173.36

Surtax on $10,173.36 $2,705.88

Net income $10,673.36

Less: Normal tax exemption 500.00

Normal tax net income $10,173.36

Normal tax, 3% of $10,173.36 305.20

Total tax $3,011.08

Add: (d) Tax applicable to prior years

—

Section 107 3,525.17

Correct income tax liability $6,536.25

Income tax disclosed by return, page 1, line

6 (Original, Account No. 9075422 First

California District) 5,376.96

Deficiency of income tax $1,159.29

[Endorsed] : T.C.U.S. Filed May 25, 1950.
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[Title of Tax Court and Cause No. 28481.]

ANSWER

Comes now the Commissioner of Internal Rev-

enue, respondent above named, by his attorney,

Charles Oliphant, Chief Counsel, Bureau of In-

ternal Revenue, and for answer to the petition filed

by the above-named petitioner, admits and denies as

follows

:

1, 2 and 3. Admits the material allegations con-

tained in paragraphs 1, 2 and 3 of the petition.

4. (a) and (b). Denies that the Commissioner

erred in the manner and form as alleged in sub-

paragraphs (a) and (b) of paragraph 4 of the

petition.

5. (a). Admits the material allegations contained

in subparagraph (a) of paragraph 5 of the petition.

(b) For lack of sufficient knowledge or informa-

tion, denies the material allegations contained in

subparagraph (b) of paragraph 5 of the petition.

(c) Admits that petitioner and his wife filed joint

returns for the taxable years 1942, 1943 and 1944;

denies the remaining material allegations contained

in subparagraph (c) of paragraph 5 of the petition.

(d) Admits that the petitioner and his wife filed

separate returns for the taxable year 1945; denies

the remaining material allegations contained in sub-

paragraph (d) of paragraph 5 of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition^

not hereinbefore specifically admitted, qualified, or

denied.
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Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's de-

termination of deficiency be approved.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

B. H. NEBLETT,
Division Counsel,

T. M. MATHER,
R. Gr. HARLESS,

Special Attorneys,

Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed July 5, 1950.

Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Printer's Note: The attached Appearances

and Docket Entries are a duplicate of those ap-

pearing on pages 1 and 2 of this printed record

except for the following two docket entries:]

1952

Sept. 4—Order that petitioner's motion filed June

20, 1952 is denied as to rehearing, entered.
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1952

Sept. 4—Order that j^etitioner 's motion filed June

20, 1952 is denied as to reconsideration

and revision of the Court's Opinion and

Decision.

The Tax Court of the United States

[Title of Cause No. 28482.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiencies set forth by

the Commissioner of Internal Revenue in his notice

of deficiency (Symbols IRA:90-D:HM:C:TS:PD:
SF :RSG) dated March 2, 1950, and as a basis of her

proceeding alleges as follows:

1. The petitioner is an individual whose present

residence is San Francisco, California, and whose

address for purposes herein is c/o Freed, Gebauer

& Freed, 1069 Mills Building, San Francisco, Cali-

fornia. The return for the period here involved was

filed with the Collector of the First District of

California.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit "A") was mailed to

the petitioner March 2, 1950.

3. The taxes in controversy are income taxes for

the taxable year ending December 31, 1945, in the

sum of $1,159.29.

4. The determination of tax set forth in said
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notice of deficiency is based upon the following

errors

:

(a) The Commissioner erred in holding that the

petitioner was not entitled to compute her tax lia-

bility for the taxable year 1945 under Internal

Revenue Code Section 107 by hypothetically recom-

puting the additions to taxes for previous taxable

years which would have resulted from the receipt

in those years of allocable parts of Internal Revenue

Code Section 107 income received in 1945 on the

basis of what said taxes for said prior years would

have been had said Internal Revenue Code Section

107 income been received ratably in the prior years

and had petitioner and her husband, George K.

Ford, elected, accordingly, to file separate returns

in said prior years.

(b) The Commissioner erred in holding that the

previous filing by petitioner and her said husband

of joint returns for years to which income received

in the taxable year 1945 was allocable for purposes

of the hypothetical recomputation provided for in

Internal Revenue Code Section 107 constituted a

binding election by petitioner and her said husband

to adhere to the joint return method in the hypo-

thetical recomputation provided for in Internal

Revenue Code Section 107.

5. The facts on which the petitioner relies as the

basis of this proceeding are as follows:

(a) Petitioner Helen L. Ford and George K.

Ford are, and at all times herein referred to, and

at all times to which Section 107 income has been
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allocated for purposes of hypothetical recomputa-

tion of tax, have been, wife and husband, residing

in the State of California, and all the income on

which the deficiencies here involved are based is

community income of petitioner and her said hus-

band.

(b) In the taxable year 1945 petitioner and her

said husband received as community income more

than 80% of the total compensation for certain legal

services performed by said Gleorge K. Ford during

a period in excess of 36 calendar months prior to the

receipt of said compensation.

(c) Petitioner and her said husband filed joint

returns for the taxable years 1942, 1943, and 1944,

since on the basis of income actually received and

reported in each of said years there was then no

apparent advantage in or reason for their filing sep-

arate returns.

(d) Petitioner and her said husband filed sep-

arate returns for the taxable year 1945 and in said

returns took advantage of the provisions of In-

ternal Revenue Code Section 107 by allocating the

income subject to the provisions of Internal Rev-

enue Code Section 107 received in the taxable year

1945 ratably over the period during which the legal

services for which such compensation was received

had been performed, and calculated the tax which

would have been payable for such prior taxable

years had the income been received during said

years, said hypothetical recomputation being made

on the basis of separate returns for the taxable
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years 1942, 1943, and 1944, thus reflecting the tax

liability petitioner and her said husband would

have in fact incurred in said years had ratable parts

of the income in fact been then received.

Wherefore, the petitioner prays that this Court

may hear the proceeding and determine that there

is no deficiency in income tax for the taxable year

ending December 31, 1945.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Coimsel for Petitioner

y

State of California,

City and County of San Francisco—ss.

Helen L. Ford, being duly sworn, says:

That she is the petitioner above named; that she

has read the foregoing petition and is familiar with

the statements contained therein, and that the state-

ments contained therein are true.

/s/ HELEN LOUISE FORD
Subscribed and sworn to before me this 23rd day

of May, 1950.

[Seal] /s/ ALICE E. LOWRIE,
Notary Public in and for the City and County of

San Francisco, State of California. My Com-

mission expires May 23, 1952.
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EXHIBIT ''A"

Treasury Department

Internal Revenue Service

74 New Montgomery St., San Francisco 5, Calif.

Office of Internal Revenue Agent in Charge,

San Francisco Division

IRA:90-D:HM (C:TS:PD SFiRSG)

Mrs. Helen L. Ford Mar. 2, 1950

1094 Mills Bldg., San Francisco, Calif.

Dear Mrs. Ford:

You are advised that the determination of your

income tax liability for the taxable year Decem-

ber 31, 1945 discloses a deficiency of $1,159.29 as

shown in the statement attached.

In accordance with the provisions of existing in-

ternal reevnue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Simday

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this let-

ter, you may file a petition with The Tax Court of

the United States, at its principal address, Wash-

ington, D. C, for a redetermination of the deficiency

or deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, San

Francisco 5, California for the attention of Confer-
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Exhibit ''A"—(Continued)

ence Section. The signing and filing of this form

will expedite the closing of your return by per-

mitting an early assessment of the deficiency or de-

ficiencies, and will prevent the accumulation of in-

terest, since the interest period terminates 30 days

after filing the form, or on the date assessment is

made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner

/s/ By F. M. HARLESS,
Internal Revenue Agent in Charge

Enclosures: Statement, Form 1276, Form 870, Ex-

hibits A and B.

Statement

Tax Liability for the Taxable Year ended Decem-

ber 31, 1945:

Deficiency

Income Tax $ 1,159.29

In making this determination of your income tax

liability, careful consideration has been given to

your protest filed August 29, 1949, and to the state-

ments made at the conferences held on September

20, 1949 and November 1, 1949.

A copy of this letter and statement has been

mailed to your representative, Mr. Dale B. Wolfe,

Mills Building, San Francisco, California, in ac-

cordance with the authority contained in the power
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Exhibit ''A"—(Continued)

of attorney executed by you and on file in this office.

Joint returns were filed by you and your spouse

for the taxable year 1942, 1943 and 1944. Such filing

constituted a binding election on your part as to the

manner of computing your income taxes for those

years. Accordingly the computation for the taxable

year 1945 under Section 107(a) Internal Revenue

Code, of the taxes attributable to compensation for

personal services for the taxable years 1942, 1943

and 1944, is made on the basis of joint returns.

Mrs. Helen L. Ford Statement

ADJUSTMENTS TO NET INCOME

Net income as disclosed by return $24,898.57

Unallowable deductions and additional

income

:

(a) Bank interest $ 50.00

(b) Business income 1,333.33 1,383.33

Total $26,281.90

Nontaxable income and additional

deductions

:

(c) Income taxes in prior years under

Section 107 15,608.55

Net income as adjusted.... $10,673.35

EXPLANATION OF ADJUSTMENTS

(a) Income is increased by $50.00 representing interest received

on savings accounts which was not included in the net income as

reported.

(b) Business income is increased by $1,333.33 representing your

one-half community share of expenses claimed against the compensa-

tion received from Herrscher vs. Howard, which are disallowed for

lack of substantiation.

(c) Income is decreased by $15,608.55 since this amount of in-
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Exhibit '^A"—(Continued)

come was taxed in prior years under section 107 as shown in Ex-

hibit A.

(d) The amount of $3,525.17 represents the tax liability computed

under section 107 on income applicable to 1944 and prior years, as

shown in Exhibit B.

COMPUTATION OF TAX

Net income $10,673.35

Less: Surtax exemption 500.00

Surtax net income $10,173.35

Surtax on $10,173.35 $2,705.88

Net income $10,673.35

Less: Normal tax exemption 500.00

Normal tax net income $10,173.35

Normal tax, 3% of $10,173.35 305.20

Total tax $3,011.08

Add: (d) Tax applicable to prior years

—

Section 107 3,525.17

Correct income tax liability $6,536.25

Income tax disclosed by return, page 1, line

6 (Original, Account No. 9075423 First

California District) 5,376.96

Deficiency of income tax $1,159.29
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EXHIBIT ''A"

Section 107 Fees

One-half

Pescadero O'Dea Herrscher Each

Fire Case Estate vs. Howard Total Return

1937 $ 190.28 $ 190.28 $ 95.14

1938 285.43 285.43 142.71

1939 285.43 $ 1,548.96 1,834.39 917.20

1940 285.43 2,323.50 2,608.93 1,304.46

1941 285.43 2,323.50 2,608.93 1,304.47

1942 285.43 2,323.50 1,762.49 4,371.42 2,185.71

1943 285.43 2,323.50 7,049.94 9,658.87 4,829.43

1944 285.43 2,323.50 7,049.94 9,658.87 4,829.43

Income taxed in prior years—Section 107 $15,608.55

1945 190.27 2,129.82 6,462.55 8,782.64 4,391.32

>,378.56 $15,296.28 $22,324.92 $39,999.76 $19,999.87



Helen L. Ford

1937

Net income per return $10,793.55

Add:

Operating loss carry-over 1941

Allocation of Section 107 compensation. 95.14

Income as adjusted $10,888.69

Less : Standard Deduction „

Less:

Exemptions

Normal and Surtax exemption..

13.50

surtax net income - 9,538.69

Less:

Earned income credit 1,023.21

\ormal tax net income 8,515.48

\ormal tax ~ 340.62

iurtax ~ 272.32

lefense tax ~

ictory tax net income -

Less: Exemptions _

bcome subject to victory tax

Victory tax before credit (5% of $12,673.89).

Less: Credit (40% of $633.69)

^A victory tax..

L'nforgiven 1942 tax carried to 1943 (^4 of $184.40).

lorrect income tax liability 612.94

lax disclosed by original return 603.83

Separate return for 1937

Your one-half community share..

9.11

Summary of tax in prior years applicable to Section 107 income:

1937 $ 9.11

1939 2.69

1940 28.75

1943 2,012.99

1944 1,471.63

$3,525.17

[Endorsed] : T.C.U.S. Filed May 25, 1950.

EXHIBIT "B"
Tax Applicable to Section 107

Compensation for 1944 and Prior Years

1938 1939 1940 1941 1942

$ 1,032.01 $ 1,092.51 $ 1,065.58 $(7,668.15) $(4,739.04)

2,608.93

285.43 1,834.39 2,608.93 2,608.93 4,371.42

$ 1,317.44 $ 2,926.90 $ 3,674.51 $(5,059.22) $ 2,241.31

2,500.00

0.00

2,500.00

5.37

0.00

5.37

2.69

2,000.00

0.00

0.00

426.90

292.69

1,674.51

367.45

0.00

0.00

0.00

134.21

5.37

0.00

1,307.06

52.28

0.00

5.23

57.51

0.00

57.51

28.75

1,200.00

1943

$( 245.88)

4,508.90

9,658.87

$13,921.89

1,200.00

21

1944

$ 2.595.39

9,658.87

$12,254.26

500.00

11,754.26

1,000.00

1,041.31

224.13

$13,921.89

l,24S.OO

12,721.89

1,392.19

10,754.26

817.18

49.03

135.37

11,329.70

679.78

2,919.88

380.21

10,754.26

322.63

2,926.62

$12,673.89

633.69

253.48

184.40 3,979.87

46.10

4,025.97

0.00

3,249.25

306.00

4,025.97 2,943.25

2,012.99 1,471.63
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[Title of Tax Court and Cause No. 28482.]

ANSWER
Comes now the Commissioner of Internal Rev-

enue, respondent above named, by his attorney,

Charles Oliphant, Chief Counsel, Bureau of In-

ternal Revenue, and for answer to the petition filed

by the above-named petitioner, admits and denies as

follows

:

1, 2 and 3. Admits the material allegations con-

tained in paragraphs 1, 2 and 3 of the petition.

4. (a) and (b). Denies that the Commissioner

erred in the manner and form as alleged in sub-

paragraphs (a) and (b) of paragraph 4 of the

petition.

5. (a) Admits the material allegations contained

in subparagraph (a) of paragraph 5 of the petition.

(b) For lack of sufficient knowledge or informa-

tion, denies the material allegations contained in

subparagraph (b) of paragraph 5 of the petition.

(e) Admits that petitioner and her husband filed

joint returns for the taxable years 1942, 1943 and

1944 ; denies the remaining material allegations con-

tained in subparagraph (c) of the paragraph 5 of

the petition.

(d) Admits that the petitioner and her husband

filed separate returns for the taxable year 1945;

denies the remaining material allegations contained

in subparagraph (d) of paragraph 5 of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition,
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not hereinbefore specifically admitted, qualified, or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of deficiency be approved.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

B. H. NEBLETT,
Division Counsel,

T. M. MATHER,
R. G. HARLESS,

Special Attorneys,

Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed July 5, 1950.

The Tax Court of the United States

MINUTES OF PROCEEDINGS

Date, Mar. 19, 1951. Place, San Francisco. Docket

Nos. 28481-28482.

Proceeding: George K. Ford-Helen L. Ford.

Assigned to Judge Marion J. Harron, Division

No. 13.

Counsel: For Petitioner, Scott Fleming, Esq.,

1069 Mills Bldg., San Francisco, Calif. For Re-

spondent, R. G. Harless, Esq.
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Stenograph Reporter, E. Conklin. Hearing 11:00-

11:20. Sub. Transcript ordered: Yes.

On the merits: Yes. On motion of (Submitted by

stipulation of all facts).

Filed at hearing: Appearance of Scott Fleming,

Esq. (in both dockets) ; Stipulation of facts.

Petitioner's brief, May 3, 1951; Reply, May 21,

1951. Respondent's brief. May 3, 1951; Reply, May
21, 1951.

Witnesses for Petitioner: None.

Witnesses for Respondent: None.

/s/ GEORGE J. BAIRD,
Deputy Clerk

[Title of Tax Court and Causes Nos. 28481-2.]

ENTRY OF APPEARANCE

The undersigned, being duly admitted to practice

before The Tax Court of the United States as At-

torney, herewith enters his appearance for the peti-

tioner in the above-entitled proceeding.

/s/ SCOTT FLEMING,
Freed, Gebauer & Freed, 1069 Mills Bldg., San

Francisco.

[Endorsed] : T.C.U.S. Filed Mar. 19, 1951.
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[Title of Tax Court and Causes Nos. 28481-2.]

STIPULATION OF FACTS

It Is Mutually Stipulated and Agreed, by and be-

tween the parties hereto, through their respective

attorneys of record, that the following statements

are true; that this proceeding may stand submitted

upon the filing of this stipulation, and that briefs

shall be filed within the time to be fixed by the

Court as provided in Rule 30(a) of the Court's

Rules of Practice

:

1. Petitioners George K. Ford and Helen L.

Ford are husband and wife, and now are and at all

times material to this controversy have been resi-

dents of the State of California. All income tax re-

turns involved in this proceeding were filed with the

Collector of Internal Revenue for the First District

of California.

2. Petitioner George K. Ford is an attorney at

law, duly licensed to practice in all courts of the

State of California. All income involved in this pro-

ceeding was community income of petitioner George

K. Ford and his wife, petitioner Helen L. Ford.

Petitioners were entitled to divide such income

equally between them for income tax purposes, each

petitioner reporting one-half thereof on a separate

return, or to aggregate such income and report the

whole thereof on a joint return.

3. Petitioners are on the cash basis, and their

accounting period is the calendar year. For the cal-

endar years 1942, 1943, and 1944 petitioners filed
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joint returns reporting the aggregate income ac-

tually realized by them in each of such years, as

follows

:

1942 (Loss resulting from business deductions

and loss carryover) Loss (S4,739.04)

1943 (Loss resulting from business deductions

and loss carryover) Loss ($ 245.88)

1944 Income $2,595.39

At the time said returns were filed there was no

financial or tax advantage to filing separate returns

for such years. Said returns were prepared for peti-

tioners by Dale B. Wolfe, a certified public ac-

countant.

4. During the period covered by the aforesaid

returns, petitioner George K. Ford had been render-

ing personal services as an attorney at law in con-

nection with several legal matters. Said services ex-

tended over a period of time in excess of thirty-six

(36) months, and in each such matter more than

eighty percent (80%) of the total compensation

therefor was received in one year, the taxable year

1945, and petitioners were and are entitled to the

benefits of the provisions of Internal Revenue Code

Section 107 with respect thereto. (Hereafter this in-

come is referred to as ''Section 107 income.") Said

Section 107 income received in 1945 was as follows:

Commenced Completed Duration

Pescadero Fire Case....4-30-37 8-21-45 S 2,378.56 100 Months

O'Dea Estate 5- 1-39 12- 1-45 15,296.28 79 Months

Herrschervs Howard 10-10-42 12-14-45 22,324.92 38 Months

$39,999.76
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In addition, petitioners received other income in

1945 in such amount that their adjusted gross for

1945 amounted to $53,563.82, which sum includes the

aforesaid $39,999.76 Section 107 income.

5. For 1945 petitioners filed separate income tax

returns, each taking into account one-half of their

aggregate income, as then computed, as follows:

Adjusted Gross Section 107

Income Income

Petitioner George K. Ford S25,398.58 $18,666.54

Petitioner Helen L. Ford 25,398.57 18,666.55

(

By reason of adjustments which are not in issue

in this proceeding, said returns have been adjusted

to take into account the income set forth in Para-

graph 4, above, as follows:

Adjusted Gross Section 107

Income Income

Petitioner George K. Ford $26,781.91 $19,998.88

Petitioner Helen L. Ford 26,781.91 19,998.88

Petitioners claimed the benefits of Internal Rev-

enue Code Section 107 with respect to the aforesaid

Section 107 income, and in so doing, and in making

the requisite hypothetical allocations of such Section

107 income over the periods during whchi the services

for which it was paid were respectively performed^

and in order to determine what tax would have been

attributable thereto had such Section 107 income

been received pro rata over the period during which

it was earned, petitioners computed the additional

tax attributable to the taxable years 1942, 1943, and
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1944 on the basis of what their tax would have been

had they filed separate returns for such years, each

reporting one-half of the Section 107 income at-

tributable to each of said years. If the Section 107

income had in fact been received pro rata over the

period during which it was earned, it would have

been to petitioners' financial advantage to have filed

separate returns for the taxable years 1942, 1943,

and 1944.

6. The deficiency asserted for the year 1945

which is involved in this proceeding is based on the

asserted ground that: *' Joint returns were filed by

you and your spouse for the taxable years 1942,

1943 and 1944. Such filing constituted a binding

election on your part as to the matter of computing

your income taxes for those years. Accordingly, the

computation for the taxable year 1945 under Section

107 (a). Internal Revenue Code, of the tax attribu-

table to compensation for personal services for the

taxable years 1942, 1943 and 1944, is made on the

basis of joint returns."

7. The sole issue involved in these proceedings is

whether in reporting the aforesaid Section 107 in-

come in 1945, petitioners were bound to compute

their taxes on the basis of joint returns for the

calendar years 1942, 1943, and 1944, or whether

petitioners were entitled, in computing their 1945

taxes under the relief provisions of Internal Rev-

enue Code Section 107, to adopt the more favorable

method of making the necessary prior year com-
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putations on the basis of separate returns for said

prior years.

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal Revenue, Coun-

sel for Respondent.

[Endorsed] : T.C.U.S. Filed Mar. 19, 1951.

[Title of Tax Court and Causes Nos. 28481-2.]

Customs Courtroom No. 421, U.S. Appraisers Bldg.,

San Francisco, California

Monday, March 19, 1951

(Met, pursuant to disposition of Docket No.

107080, at 11:00 o'clock a.m.)

Before Hon. Marion J. Harron, Judge.

Appearances: Scott Fleming, Esq., Mills Bldg.,

San Francisco, Calif., appearing on behalf of the

Petitioners. R. G. Harless, Esq., (Hon. Charles Oli-

phant, Chief Counsel, Bureau of Internal Revenue),

appearing for the Respondent.

PROCEEDINGS
The Clerk: I will call next Docket Nos. 28481

and '82, George K. Ford and Helen L. Ford.

State your appearances for the record, gentlemen.

Mr. Fleming : Scott Fleming for the Petitioners.

Mr. Harless : R. G. Harless for the Respondent.
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If the Court please, before we get into this mat-

ter I will file the complete stipulation of facts with

the Clerk.

The Court: Thank you, Mr. Harless.

The stipulation of facts is received and will be

made a part of the record.

Mr. Harless : And I move to consolidate the cases.

The Court: Motion to consolidate is granted.

Mr. Fleming, have you filed an entry of appear-

ance in this proceeding? You are from Mr. Freed 's

office; is that correct?

Mr. Fleming: I am.

The Court: The Clerk will give you an entry of

appearance that you may fill in at the conclusion

of the trial.

Will you make your opening statement, please,

Mr. Fleming.

Opening Statement on Behalf of the Petitioners,

by Mr. Fleming

Mr. Fleming: If it please the Court, this case

involves a technical point of the construction of

Section 107 of the Internal Revenue Code and the

Sections regarding the filing of returns.

The situation in brief is this

:

The Petitioners, husband and wife, residing in

California, their income being commimity income

according to the stipulation; the husband, George

K. Ford, a noted attorney of this City, earning in-

come from personal services over a period in excess

of thirty-six months. These services extended over

the years 1942, '43 and '44. During those years the
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income of the Petitioners was relatively low and at

that time joint returns were filed, reporting the

aggregate income of the Petitioners.

In the year 1945 attorney's fees were realized in

substantial amount as a result of services performed

over those earlier years; and in computing the tax

due for 1945 the Petitioners, making the hypothe-

tical recomputation of income required by Section

107, the hypothetical computation of the taxes which

would have been attributable to the income realized

in 1945, had it been realized ratably over the preced-

ing years, made that computation on the basis of

separate returns for 1942, '43 and '44, in which

years joint returns had been filed.

In brief, it is the position of the Respondent that

the filing of joint returns in 1942, '3 and '4 consti-

tuted a binding election by the Petitioners for all

purposes, so that in making the Section 107 com-

putation in 1945 they had to be paid on the basis

of joint returns for the earlier years.

It is the position of the Petitioners that the

statutes and regulations governing the binding elec-

tion by filing a joint return have nothing to do with

this problem. Because the problem does not relate

in any way to opening up the returns for '42, '3

and '4, or changing the taxes for those years. The

problem relates solely to the tax for the year 1945,

and the reference to the income of prior years is

made merely as a hypothetical recomputation and

in no way opens up the returns for those prior

years. And consequently the question of binding
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election by filing such returns is not involved in

the case.

It is further the Petitioners' point that Section

107 is a relief provision, and in order to secure to

taxpayers the benefits which it was intended to con-

fer, they must be given the right to make the

hypothetical recomputation based on earlier years

in a manner that reflects the tax which would have

been attributable to such income had it been then

received. And that, obviously, it seems to Petition-

ers, is the lowest tax which would have been at-

tributable to such income for those years and there-

fore entitles the Petitioners to make the recomputa-

tion on the basis of splitting the income equally be-

tween them for those years.

To refer briefly to the code, Section 107(a) con-

tains this language: ''The tax attributable to any

part thereof" (referring to Section 107 income)

"which is included in the gross income of any in-

dividual shall not be greater than the aggregate of

taxes attributable to such part had it been included

ratably over the period during which it was earned,"

in effect.

Now, the Petitioners contend that the aggregate

of taxes attributable to such part, had it been in-

cluded ratably over the period during which it was

earned, is the taxpayers' lowest tax liability at-

tributable to such income and is consequently the

tax liability based on filing of separate returns for

such years; or, to eliminate any inference that an

opening up of the earlier years is involved, it is a

hypothetical computation of the lowest aggregate
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tax which would have resulted to the Petitioners

had they received the income in those years.

If your Honor has any questions with regard to

the case, I would be glad to try to answer them.

The Court: It is one of those questions that con-

front us because in a code which involves so many
provisions, those who draft them cannot anticipate

what the logical consequences are going to be, given

an unusual fact situation.

Mr. Harless*?

Opening Statement on Behalf of the Respondent,

By Mr. Harless

Mr. Harless: If the Court please, I believe Mr.

Fleming has outlined briefly the factual situation in-

volved here. I would like to point out, however, that

in the notice of deficiency the Respondent has ad-

mitted the community property nature of these

amounts. He has also admitted that Section 107 is

applicable and has made a computation under that

section.

As Mr. Fleming pointed out, our real problem

here is one which could probably not arise any-

where but in a community-property state. Respond-

ent takes the position that the election made by the

Petitioners in 1943, 1944 and 1945 to file joint re-

turns must bind the Respondent when he comes to

make this hypothetical allocation for and from the

year 1945. As I stated before, the community-prop-

erty nature of this income creates a problem here

and one which obviously the Congress did not have

in mind probably when it enacted Section 107.
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The Court: I expect you cannot add very much
to what has been said

Mr. Harless : There is little to add.

The Court : in describing the problem, and I

think there is very little that I can ask you at this

time excepting this:

We have in this case a deficiency in Mr. Ford's

income tax liability for 1945 in the amount of

$1,159.29. Mrs. Ford's petition is here only because

the parties have filed separate returns.

Mr. Harless: That is essentially correct.

The Court: So there is really no issue in Docket

No. 28482.

It would be at least interesting to know at this

time, if you can inform the Court, what the differ-

ence in tax is. What is the practical aspect of this

problem? Does the Petitioner claim that there is no

deficiency ?

Mr. Harless: I believe that it would work out

almost that way, your Honor.

Mr. Fleming: There are a couple of other items

which are not involved in this proceeding, and on

the final computation they might produce a small

deficiency. So there would be a recomputation re-

quired in any event, but the bulk of the deficiency

is due to the issue here presented: whether or not

the recomputation could be made on the basis of

splitting the income between the spouses.

The Court: The adjustment shown on your ''C"

on page 2 of the statement attached to the notice

of deficiency shows this adjustment: "Income is de-

creased by $15,608.55 since this amount of income
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was taxed in prior years under Section 107, as

shown in Exhibit A". Exhibit A is a schedule in

the notice of deficiency.

It is that adjustment which gives rise to the issue,

is it not?

Mr. Harless: Essentially yes, your Honor. That

adjustment is the one that comes about by reason

of the Respondent's action in recomputing the tax

on the basis of joint returns. The taxpayer, when

he filed the returns for both himself and his wife,

had computed it on the basis of separate returns

in the previous years, and the Commissioner has

come along now and set it up as though it were

joint.

The Court: Your statement now does not en-

lighten the Court. I think that I can only indicate

to you now that when you submit your briefs to

the Court you should give whatever space in your

brief is required to show what I may call the me-

chanical aspects of this issue, just as you would do

if we were to sit down now and try to work it out

across the table in a conference. If I do not say that,

you may think that the Court will immediately

grasp the arithmetic side of this problem. The Court

would only get to that point working alone by doing

quite a bit of work with a pencil. Don't you see?

So before you get to the discussion in your briefs

of the merits of the question and your respective

views on the matter of the interpretation of the

statute, I would like you to make it clear how you

allocate the fees that were received in the taxable

years to earlier years.
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Is that not one step that you have to take?

Mr. Fleming: Yes, that is one of the steps.

The Court: After you have made an allocation

so that you spread these fees over the period during

which the services were performed, you then have

to in effect allocate a tax to the income that you

allocated to the earlier years. Is that not correct?

Mr. Fleming: That is correct.

The Court: The parties are in dispute as to how
to make that allocation of tax to the earlier years.

Mr. Fleming: Yes.

The Court: The parties are not in dispute in the

matter of allocating the income to the years during

which they were earned.

Mr. Harless: That is correct.

The Court: In your opening statement, while I

am sure that you have considered it adequate to go

just as far as you have gone, you really do not

make clear to the Court the real difference between

the parties in the computation. We might need a

blackboard for you to do that and it may take a

little bit more time than you think you should take

this morning.

Mr. Fleming: Well,

The Court: I would be very glad to see coimsel

about this case. I will have some time if you want

to come in and go over it with me.

Mr. Fleming: All right.

The Court : We could not do it today, but I may

ask you to do that and have the Clerk get in touch

with you. It might be better to do that while I am
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here and I do have some time than to wait for you

to cover it in your briefs.

Mr. Fleming: All right.

The Court : The matter of reasoning out a prob-

lem of this kind is in my opinion difficult unless

we have a very clear picture of what the difference

is between you in your calculations, and I want to

be very sure that I understand that.

I believe that is all we can do with this this morn-

ing anyway. Is that correct?

Mr. Harless: Yes, your Honor.

Mr. Fleming: I believe so. If you would like to

discuss the case directly, there would be no point

in any further attempt to clarify it now.

The Court: Let me just inquire whether Mr.

Harless has anything else to say at this time.

Have you?

Mr. Harless: At this time, your Honor, no. If

we are going to make an effort to take care of it ex

parte, we may as well get to the point where we

know just what we want, and then we will be pre-

pared to give the Court whatever information the

Court desires.

The Court: But then we should complete our

record.

Mr. Fleming, supposing you proceed to whatever

else you think it might be well to mention at this

time.

Mr. Fleming: You Honor, I know of nothing

further that there is any need of mentioning at this

time if we are going to have a further discussion.

I would like to make this request: that the further
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discussion be arranged for next week, if possible. It

just happens that I have here a transcript of record

from the Ninth Circuit Court in a case that your

Honor decided and that we have appealed, and the

brief is due next week. So I am very occupied from

now until a week from today.

The Court: Which case is that?

Mr. Fleming: That is Fred C. Hall vs. the Com-
missioner.

The Court: Oh, yes. Then we cannot have any

conference. I will have no time next week.

Mr. Fleming : No time next week ?

The Court: Couldn't you come in for an hour

Wednesday morning?

Mr. Fleming: This Wednesday morning?

The Court: Yes.

Mr. Fleming : All right. I will arrange to do that.

The Court: At 9:30?

Mr. Fleming: (Nodding affirmatively).

The Court: Do you agree, Mr. Harless, that it

will be a good idea to have this conference?

Mr. Harless: Yes, I believe so; to work out the

mathematical aspects.

The Court: It will save the Court's time. It is

one that might have to be court reviewed and I can

make my problem clearer to the Court if we can do

that.

Then I will see you Wednesday morning at 9:30.

However, this concludes the making of the record

in the case.

That is agreeable to counsel?

Mr. Fleming: That is agreeable.
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The Court : And the Clerk will give us the dates

of the briefs.

The Clerk: Briefs will be due on May 3, 1951;

reply briefs on May 21, 1951.

The Court: That concludes this proceeding.

(Whereupon, at 11 :20 a.m., the hearing in the

above-entitled matter was concluded.)

[Endorsed] : T.C.U.S. Filed April 12, 1951.

EXHIBIT '^A"

[Attached to Brief of Petitioners after Hearing]

METHOD OF COMPUTATION
I.R.C. Section 107

In accordance with the court's request, counsel

for the petitioners, with the assistance of counsel

for the government, have prepared the following

Exhibit, intended to illustrate the method of com-

putation and clarify the points of disagreement.

This was intended to be a joint exhibit, but as

government counsel have not had an opportunity to

review it in its final form, it is submitted subject to

such comment or elaboration as government counsel

feel appropriate.

The steps have been set out at length and in

elaborote form in the interests of clarity and in

order to eliminate any short-cuts or unexplained as-

sumptions.

The figures are based upon those set forth in the

stipulation, and in the 90 day letters.
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Exhibit "A"—(Continued)

However, because a slightly different method of

computation has been used in the interests of clarity,

there are some discrepancies in the cents column,

arising from variation in the treatment of fractions

of cents.

In the interest of simplicity the schedules of tax

computation for prior years are summarized so as

to reflect only computations and changes bearing on

the controversy between the parties. Thus the de-

tails of tax computation, e.g., the amomit of normal

tax, surtax, victory tax, tax credits, etc., are not

shov/n, as these figures follow mathematically from

a given net income figure and present no special

problem under either the commissioner's or peti-

tioners' theories. More detailed computations are set

forth in Exhibit "B" to the 90 day letters.

It will be noted that the only point at which

there is any disagreement is in Step 7 (computa-

tions for prior years), and then only for the years

1943 and 1944. In such years there is no disagree-

ment as to the amount or method of determining the

hypothetical income allocable to such years. Neither

is there any disagreement as to the method of com-

putation on the joint or separate return basis; the

only issue is as to whether a determined amount of

income agreed to be community income can be

divided equally among the petitioners in making

§107 computations for such years.

These computations are set forth as illustrative

of method only and are not intended to be taken

as correct final computations. They have not been
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Exhibit ''A"—(Continued)
reviewed by the government's audit department nor

by the taxpayers' accountant, and of course they

may be modified as a result of the decision in this

case.

METHOD OF COMPUTATION
I.RC. §107

Step 1*
: Compute Tax Liability for 1945 without regard to I.R.C.

§107. This is done on the basis of separate returns equally dividing

income and deductions, because the income involved makes this

method clearly advantageous.

Adjusted Gross Income**, 1945 $53,563.82

^2 to H 26,781.91

Tax 11,384.79

% to W 26,781.91

"'Tax 11,384.79

Aggregate Family Tax $22,769.58

Step 2: Determine amount of I.R.C. §107 Income received in 1945,

and period during which services were performed.

§107 Income Received in 1945 $39,999.76

Duration

Source Commenced Completed of Services Fee

Pescadero Fire Case.... 4-30-37 8-21-45 100 Months $ 2,378.56

O'Dea Estate 5- 1-39 12- 1-45 79 Months 15,296.28

Herrscher vs Howard 10-10-42 12-14-45 38 Months 22,324.92

,999.76

Total Adjusted Gross Income, 1945 $53,563.82

Less I.R.C. §107 39,999.76

Non-107 Income received in 1945 $13,564.06

The steps here set forth are an elaboration and more detailed

breakdown of those given in Reg. Ill Sec. 29.107-1.

1945 computations based on adjusted gross income to avoid com-

plications resulting from adjustments which are not in issue.
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Exhibit ''A"—(Continued)
Step 3: Allocate Fees over Period of Services (See Reg. Ill Sec.

29.107-1
)

Pescadero O'Dea Herrscher One-half

Fire Case Estate vs. Howard Total Each Return

1937 s 190.28 $ 190.28 $ 95.14

1938 285.43 285.43 142.71

1939 285.43 $ 1,548.96 1,834.39 917.20

1940 285.43 2,323.50 2,608.93 1,304.46

1941 285.43 2,323.50 2,608.93 1,304.47

1942 285.43 2,323.50 $ 1,762.49 4,371.42 2,185.71

1943 285.43 2,323.50 7,049.94 9,658.87 4,829.43

1944 285.43 2,323.50 7,049.94 9,658.87 4,829.43

Income hypothetically attributed to prior years

under Section 107 $15,608.55

1945 190.27 2,129.82 6,462.55 8,782.64 4,391.32

Total $2,378.56 $15,296.28 $22,324.92 $39,999.76 $19,999.87

i

Step 4: Determine tax for 1945, excluding §107 Income.

1945 income exclusive of §107 income $13,564.06

1/2 to H $6,782.03

Tax thereon $1,476.79

1/2 to W 6,782.03

Tax thereon 1,476.79

Total 1945 tax excluding §107 income $2,953.58

Step 5" Determine tax for 1945 attributable to §107 Income received

in 1945.

H W Total

Tax for 1945 without regard

to §107 (Step 1) $11,384.79 $11,384.79 $22,769.58

Less tax for 1945 excluding

§107 Income (Step 4) 1,476.79 1,476.79 2,953.58

Equals 1945 tax attributable to

§107 Income $ 9,908.00 $ 9,908.00 $19,816.00
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Exhibit ''A"—(Continued)
Step 6: Determine tax for 1945 on basis of non-107 Income and

§107 Income attributable to 1945.

Section 107 income allocable to 1945 $ 8,782.64

1/2 to H $ 4,391.32

1/2 to W 4,391.32

Total income taxable as of 1945 22,296.70*

1/2 to H 11,193.36

Tax attributable to 1945.- $3,011.08

1/2 to W 11,193.36

Tax attributable to 1945.... 3,011.08

Aggregate family tax attribut-

able to 1945 $6,022.16

H W Total

Tax attributable to 1945 $3,011.08 $3,011.08 $6,022.16

Less tax for 1945 excluding

Section 107 income (Step 4) 1,476.79 1,476.79 2,953.58

Equals tax for 1945 on Section 107

income attributable to 1945 $1,534.29 $1,534.29 $3,068.58

* Equals non-107 income received in 1945 (last entry, Step 2) plus

Section 107 income attributable to 1945 (Step 3).

I

Step 7: Computation of increase in prior year taxes which would

have resulted had the §107 income been actually received in the

years to which it is allocable.

1937

Separate Returns Filed

H W
Net Income Reported....$10,582.60 $10,793.95

Tax Paid $602.73 $603.83

§ 107 Income allocable

to 1937 95.14 95.14

Hypothetical income

for 1937 $10,677.74 $10,888.69

Hypothetical 1937 tax.... 611.84 612.94

Less tax paid 602.73 603.83
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Exhibit ''A"—(Continued)

1937—Separate Returns Filed— (Continued)

Increase in 1937 tax

which would have re-

sulted had §107 in-

come been actually

received as allocated.

(Hereafter called

"Additional Tax") .... 9.11 9.11

1938*

Joint Return Filed

Net Income Reported $ 1,032.01

Tax Paid 00.00

§107 Income Allocable to 1938.... 285.43

Hypothetical 1938 Income $ 1,317.44

Hypothetical 1938 Tax 00.00

Less Tax Paid 00.00

Additional Tax 00.00

H 1/2 W 1/2

00.00 00.00

* For 1938, 1939, 1940, and 1941, the amount of income was suffi-

ciently low that, even including the portion of I.R.C. §107 income al-

locable to such years, there is either no tax advantage to be gained

from splitting the income on a separate return basis, or such ad-

vantage was negligible; accordingly the joint return method has been

adhered to for such years, and the resulting additional tax has been

divided equally between the petitioners in order to carry it forward

to their respective separate returns for 1945. No issue is involved in

this proceeding with respect to the method of computation for such

years. (No systematic separate return advantage appears until the

aggregate family income, after all deductions and exemptions, ex-

ceeds the limit of the first surtax bracket.)
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Exhibit ^^A"—(Continued)

1939

Joint Return Filed

Net Income Reported $ 1,092.51

Tax paid 00.00

§107 Income Allocable to 1939.... 1,834.39

Hypothetical 1939 Income 2,926.90

Hypothetical 1939 Tax 5.37

Less Tax Paid 00.00

Additional Tax $ 5.37

H 1/2 W 1/2

2.69 2.69

1940

Joint Return Filed

Net Income Reported $ 1,065.58

Tax Paid 00.00

§107 Income Allocable to 1940.... 2,608.93

Hypothetical 1940 Income $ 3,674.51

Hypothetical 1940 Tax 57.51

Less Tax Paid 00.00

Additional Tax $ 57.51

H 1/2 W 1/2

28.75 28.75

1941

Joint Return Filed

Net Income Reported Loss $(7,668.15)

Tax Paid 00.00

§107 Income Allocable to 1941.... 2,608.93

Hypothetical 1941 Income..Loss $(5,059.22)

Hypothetical 1941 Tax 00.00

Less Tax Paid 00.00

Additional Tax 00.00

H 1/2 W 1/2

00.00 00.00
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Exhibit ''A"—(Continued)
1942

Joint Return Filed

Net Income Reported Loss $(4,739.04)

Tax Paid 00.00

Hypothetical Reduction of Net

Operating Loss Carry Forward

by reason of §107 Allocation.... 2,608.93

§107 Income Allocable to 1942.... 4,371.42

Hypothetical Increase in 1942 In-

come $ 6,980.35

Less Loss (4,739.04)

Hypothetical 1942 Income $ 2,241.31

Hypothetical 1942 Tax 184.40

% of 1942 Tax Forgiven* 138.30

1/4 of 1942 Tax Unforgiven 46.10

* Under Current Tax Payment Act of 1942. See next page for com-

putation of combined 1942-1943 tax and division thereof between

H and W.

COMMISSIONER'S CONTENTIONS WITH RESPECT TO 1943*

1943

Joint Return Filed

Net Income Reported Loss (245.88)

Tax Paid 00.00

Hypothetical Reduction of Net

Operating loss Carry Forward

by reason of §107 Allocation.... 4,508.90

§107 Income Allocable to 1943.... 9,658.87

Hypothetical Increase in 1943 In-

come S14,167.77

Less Loss 245.88

Hypothetical 1943 Income $13,921.89

Hypothetical 1943 Tax 3,979.87

1/4 of 1942 Tax Unforgiven $ 46.10



48 George K. Ford and Helen L. Ford vs.

Exhibit ^'A"—(Continued)
Tax for 1942-43 (1943 Tax plus

unforgiven 1942 Tax) $ 4,025.97

Less Tax Paid 00.00

Additional Tax $ 4,025.97

H 1/2 W 1/2

$ 2,012.99 $ 2,012.99

* Computations based on aggregate income on joint return basis.

Up to this point there is no disagreement between the Commissioner

and petitioners regarding either tax liability or method of computa-

tion; disagreement exists solely as to 1943 and 1944.

PETITIONERS' CONTENTIONS WITH RESPECT TO 1943*

1943 Joint Return Filed

Computation of Hypothetical Aggregate Income

Net Income Reported Loss $ (245.88)

Hypothetical Reduction of Net

Operating Loss Carry Forward

by reason of §107 Allocation.... 4,508.90

§107 Income Allocable to 1943.... 9,658.87

t,167.77

Less Loss 245.88

Total community income alloca-

ble to 1943 for §107 compu-

tation S13,921.89

Divide Equally Between H and W
H W

Hypothetical 1943 income divided on sepa-

rate return basis $ 6,960.95 $ 6,960.94

Hypothetical 1943 tax on separate return

basis 1,596.63 1,596.63

Unforgiven 1942 tax (S46.10) 1/2 to each.... 23.05 23.05

Hypothetical 1942-43 tax on separate re-

turn basis S 1,619.68 S 1,619.68

Less tax paid 00.00 00.00

Additional Tax _ $ 1,619.68 $ 1,619.68
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Exhibit ''A"—(Continued)
Comparison

1942-43 tax on joint return basis $ 4,025.97

1942-43 aggregate tax on separate return basis 3,239.36

Tax Saving $ 786.61

* Computations based on equal division of income on separate return

basis.

COMMISSIONER'S CONTENTIONS WITH RESPECT TO 1944*

1944 Joint Return Filed

Net Income Reported $ 2,595.39

Tax Paid 306.00

§107 Income Allocable to 1944.... 9,658.87

Hypothetical 1944 Income $12,254.26

Hypothetical 1944 Tax 3,249.25

Less Tax Paid 306.00

Additional Tax $ 2,943.25

H 1/2 W 1/2

$ 1,471.63 $ 1,471.63

PETITIONERS' CONTENTIONS WITH RESPECT TO 1944**

1944 Computation of Hypothetical Aggregate Income

Net Income Reported $ 2,595.39

§107 Income Allocable to 1944.... 9,658.87

Total community income allocable

to 1944 for §107 computation....S12,254.26

Divide Equally Between H and W
Hypothetical 1944 income divided on sepa- H W

rate return basis $ 6,127.13 $ 6,127.13

Hypothetical 1944 tax on separate return

basis 1,286.86 1,286.86

Less tax paid (S306.00) 1/2 to each 153.00 153.00

Additional Tax $ 1,133.86 $ 1,133.86

* Computations based on aggregate income on joint return basis.

** Computations based on equal division of income on separate re-

turn basis.
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Exhibit ^^A"—(Continued)
Comparison

1944 additional tax on joint return basis $ 2,943.25

1944 additional tax on separate return basis 2,267.72

Tax Saving $ 675.53

Tax Saving re: 1943 786.61

Tax Saving re: 1944 675.53

Total $ 1,462.14

Step 8:

TOTAL HYPOTHETICAL ADDITIONS TO TAXES FOR PRIOR YEARS

Petitioners' The ory Commissioner's Theory

To H To W Total ToH ToW Total

1937 9.11 9.11 18.22 9.11 9.11 18.22

1938 none none

1939 2.69 2.69 5.38 2.69 2.69 5.38

1940 28.75 28.75 57.50 28.75 28.75 57.50

1941 none none

1942 )

) 1,619.68 1,619,68 3,239.36 2,012.99 2,012.99 4,025.98

1943 )

1944 1,133.86 1,133.86 2,267.72 1,471.63 1,471.63 2,943.26

2,794.09 2,794.09 5,588.18 3,525.17 3,525.17 7,050.34

Step 9: Add tax on 1945 income including 1945 portion of §107 income

and excluding §107 income allocable to prior years. (From Step 6.)

3,011.08 3,011.08 6,022.16 3,011.08 3,011.08 6,022.16

5,805.17 5,805.17 11,610.34 6,536.25 6,536.25 13,072.50

These figures show the petitioners' tax liability for 1945 as limited by the

provisions of I.R.C. §107.

Comparison

Commissioner's Theory $13,072.50

Petitioners' Theory 11,610.34

Difference $ 1,462.16
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Exhibit ''A"—(Continued)

Step 10: Compare (1) tax attributable to Section 107 income received in

1945 taxed entirely as of 1945, with (2) tax attributable to such income as

hypothetically spread or allocated over the period of services.

(1)

(From Step 5)

H W Total

$9,908.00 $9,908.00 $19,816.00

(2)

(From Steps 6 and 8)

H W Total

Pet'r Com'r Pet'r Com'r Pet'r Com'r

$2,794.09 $3,525.17 $2,794.09 $3,525.17 $ 5,588.18 $ 7,050.34

Differences

$7,113.91 $6,382.87 $7,113.91 $6,382.83 $14,227.82 $12,765.66

These figures represent the tax savings effected by the tax limiting feature

of I.R.C. Section 107. As the tax attributable to Section 107 income is less

when computed on the basis of hypothetical allocation of such income

over the period of services than when computed as of 1945 without such

allocation, the correct 1945 tax liability is that computed on the allocation

basis, under the "shall not exceed" provision of I.R.C. Section 107(a).

[Title of Tax Court and Causes Nos. 28481^-2.]

OPINION

Section 107(a)—Computation of Taxes Attribu-

table to Prior Years.—Long-term compensation for

legal services of husband received in 1945 allocable

to years 1937-1945 under Section 107(a). The com-

pensation and all other income for all years involved

is community income, one-half of which is the in-

come of each spouse for income tax purposes. Sep-

^ Consolidated with this proceeding is Helen L.

Ford, Petitioner, Docket No. 28482.
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arate returns were filed by each petitioner for 1937

and 1945; a single joint return was filed for the

other years. Each petitioner seeks to compute tax

attributable to '^ allocated" compensation for years

prior to 1945—i.e., 1943 and 1944—on the basis of

separate income; but no evidence is presented to

show individual, allowable deductions for 1943 and

1944. Held: That the computation, under the facts

presented, under section 107(a) of taxes attributable

to 1943 and 1944 was correctly computed by the re-

spondent on the basis of comparison of what the tax

would have been for each year if the "allocated"

part of the compensation had been included in the

"taxable unit" of the petitioners for the prior years

in question (on the basis of joint returns filed), with

the tax reported for the prior years.

Scott Fleming, Esq., for the petitioners.

R. G. Harless, Esq., for the respondent.

Opinion

Harron, Judge: The petitioners, husband and

wife, filed separate, individual income tax returns

for 1945. All of their income for 1945 is community

income, and each spouse reported his one-half

thereof in his separate, individual return. The re-

spondent has determined a deficiency for each peti-

tioner, part of which is in dispute. The question to

be decided arises under section 107(a) of the Code,^

^Sec. 107. Compensation for Services Rendered
for a Period of Thirty-Six Months or More and
Back Pay.

(a) Personal Services.—If at least 80 per centum
of the total compensation for personal services cov-
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and is whether the respondent has computed cor-

rectly under section 107(a) the aggregate of the

taxes attributable to the parts of long-term com-

pensation "allocable" to prior years. He has deter-

mined that the aggregate of the taxes attributable to

the long-term compensation "allocable" to prior

years is $3,525.17, for each petitioner. Each peti-

tioner contends that the aggregate is only $2,794.09.

The petitioners argue that the respondent's com-

putation is incorrect because he has proceeded upon

the premise that the tax attributable to long-term

compensation "allocable" to 1943 and 1944 is the

tax which would have resulted if the long-term com-

pensation had been included in the gross income of

the petitioners for 1943 and 1944 in the joint re-

turns which they filed for those years. The peti-

tioners contend that they have the right to make the

computation under section 107(a) on the basis of

the individual and separate income of each for 1943

and 1944, and that, for the purpose of the tax for

1945 on the long-term compensation, they should

not be required to make the computation under sec-

tion 107(a) on the basis of their aggregate income

for 1943 and 1944. In other words, the petitioners

ering a period of thirty-six calendar months or more
(from the beginning to the completion of such serv-

ices) is received or accrued in one taxable year by
an individual or a partnership, the tax attributable

to any part thereof which is included in the gross
income of any individual shall not be greater than
the aggregate of the taxes attributable to such part
had it been included in the gross income of such in-

dividual ratably over that part of the period which
precedes the date of such receipt or accrual.
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contend that the binding effect of their election to

file joint returns for 1943 and 1944 was limited to

the reporting of their income, and the computation

of taxes thereunder for 1943 and 1944, and has no

bearing or effect upon the computation of tax for

1945 for which year separate returns were filed.

There is no dispute about any of the facts. All of

the facts have been stipulated. We adopt the stipu-

lation of facts as our findings of fact and incorpor-

ate the stipulation herein by this reference. The

following facts are all of the facts which need to be

set forth for understanding of the issue:

The petitioners, husband and wife, are residents of

California. They resided there during the years

1937 through the taxable year, 1945. They filed their

returns for 1945 and for prior years with the col-

lector for the first district of California, on the

cash basis. The petitioners filed a single joint return

for each of the years 1938-1944, both years inclusive.

Each petitioner filed a separate individual return

for 1937 and for 1945. All of the income of the peti-

tioners for each of the years 1937-1945, both inclu-

sive, was community income, one-half of which was

the income of each spouse in each of the aforesaid

years.

The petitioner George K. Ford is a lawyer. In

1945 he received payment for legal services rendered

to clients over a period of more than 36 months

which was long-term compensation within the scope

of section 107(a) of the Code in the total amount of

$39,999.76. This compensation for services is com-
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munity income, and one-half or $19,999.88 is the in-

come of each petitioner.

The long-term compensation received in 1945 is

'' allocable" to the years 1937 through 1945, under

section 107(a) as follows:

Part Allocable Each Taxpayer's One-

Year to Each Year Half of Allocable Part

1937 $ 190.28 $ 95.14

1938 285.43 142.72

1939 1,834.39 917.20

1940 2,608.93 1,304.47

1941 2,608.93 1,304.47

1942 4,371.42 2,185.71

1943 9,658.87 4,829.44

1944 9,658.87 4,829.44

1945 8,782.64 4,391.32

Total $39,999.76

The net income (or loss) per the return filed for

each year 1937 through 1944, plus the ''allocation"

to each year of a part of the long-term compensa-

tion under section 107(a) are as follows:

Net Income Per

Return Plus Allocation

of Sec. 107(a) Compen-

Year sation

1937 $10,677.74*

1938 1,317.44

1939 2,926.90

1940 3,674.51

1941 (5,059.22)

1942 2,241.31**

1943 13,921.89**

1944 12,254.26

* Separate returns filed for 1937.

Adjusted for net loss carry-over from 1941.

The foregoing summarizes the facts. Before the

»



56 George K. Ford and Helen L. Ford vs.

issue can be understood, it is necessary to describe

the methods of the respondent and of the petitioners,

respectively, in arriving at the amount of each peti-

tioner's tax for 1945, applying section 107(a).

(A) The respondent, in determining the deficiency

for each petitioner for 1945, adopted the following

method for computing the taxes "attributable" to

the long-term compensation "allocable" to each

year prior to 1944. He computed the tax on the in-

come for each year as though the "allocable" part

of the long-term compensation received in 1945 has

been received in each prior year. In so doing, he

took the net income reported in a tax return for a

prior year; he added to that net income the "allo-

cable" part of the long-term compensation to get an

adjusted net income for the year; and he then ap-

plied the tax rates in effect for such year to the ad-

justed net income for the year which gave hun the

"correct tax liability" for that year. He then sub-

tracted the "tax disclosed by the original return"

from the "correct tax liability" to get the tax "at-

tributable" to the "allocated" part of the long-term

compensation. The following schedule gives the re-

sults of the respondent's computations:

1937 1939 1940 1943 1944

Correct tax $611.84 $5.37 $57.51 $4,025.97 $3,249.25

Tax, original return 602.73 306.00

Tax attributable to

"allocated" comp.$ 9.11 $5.37 $57.51 $4,025.97 $2,943.25

For the years 1938 and 1941, there was not tax

due under both the original return and the adjust-

ment under section 107(a). Because of the forgive-

ness feature of the Current Tax Payment Act, the
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years 1942 and 1943 were considered together and

the tax liability is shown for 1943 only.

Under the provisions of section 107(a), the tax

computations, although computed as if parts of the

long-term compensation had been received in earlier

years, are computations of the tax for the year in

which the long-term compensation is received, which

in this proceeding is 1945. The steps to be followed

in making the computations are set forth in section

29.107-1 of Regulations 111. We do not set forth

those steps here because there is no disagreement

between the parties about the provisions of the

regulation. It is necessary to point out, only, that

for each petitioner the "smaller" of the tax for

1945 applying section 107(a) is the tax computed on

each petitioner's net income for 1945, which includes

the part of the long-term compensation "allocable"

to 1945, i.e., $4,391.32, plus the aggregate amount

of the taxes "attributable" to the parts of the long-

term income "allocable" to each year prior to 1945.

See Regulations 111, page 339, section 29.107-1.^

^Regulations 111, Sec. 29.107-1 (p. 339): * * *

The tax for the current taxable year shall be the

tax for such year computed without including the

compensation for personal services in gross income,
plus (1) the amount of tax for such taxable year
attributable to such compensation (computed in ac-

cordance with the second preceding paragraph) or

(2) the sum of the taxes attributable to such com-
pensation had it been received in equal portions in

each of the calendar months included within the

part of the period of service which precedes the date
such compensation is received or accrued (computed
in accordance with the preceding paragraph),
whichever is the smaller.
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The respondent has determined that the correct

tax liability of each petitioner for 1945, applying

the provisions of section 107(a) is $3,011.08, the

amount of the tax on 1945 income (including part

of the long-term compensation)
;
plus the aggregate

of the taxes attributable to prior years, $3,525.17;

or a total tax for 1945 of $6,536.25. The respondent

obtained the figure $3,525.17 in the instance of each

taxpayer by dividing in half the tax which he found

to be attributable to the earlier years 1939, 1940,

1943, and 1944, for which years joint returns were

filed. Each petitioner filed a single return for 1937.

The following schedule illustrates the last step in

the respondent's computation:

Tax Attributable Tax of Each Taxpayer

Year to Prior Year for 1945

1937 $ 9.11 $9.11* $ 9.11

1939 5.37 2.69

1940 57.51 28.75

1943 4,025.97 2,012.99

1944 2,943.25 1,471.63

$3,525.17

* For each petitioner, for 1937, separate returns filed.

(B) The method, in applying section 107(a), used

by the petitioner George K. Ford, being the same as

that used by the petitioner Helen L. Ford, is de-

scribed at this point, and George K. Ford is now

referred to as the petitioner. The necessary explana-

tion is shortened by taking the year 1944 as an ex-

ample. As has been noted above, the net income per

the return for 1944, which was a single joint return,

was $12,254.26, after making the adjustment for the

purposes of section 107(a) of adding part of the
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long-term compensation "allocable" to 1944, $9,-

658.87, to the net income, $2,595.39, which was re-

ported on the joint return. The petitioner started

with the adjusted net income for 1944 in the amount

of $12,254.26 ; he divided that in half, obtaining the

figure $6,127.13 as what he alleges his individual net

income for 1944 would have been on the basis of

reporting his separate income in a separate in-

dividual return for 1944. (It is questionable whether

$6,127.13 in fact was his individual net income for

1944.) He then applied the 1944 tax rates to his

hypothetical net income for 1944, and found a tax

of $1,286.86. The tax reported and paid for 1944,

under the joint return, was $306. The petitioner

divided that tax by two (one-half to himself), $153;

subtracted that from the tax "attributable to 1944"

under his method, $1,286.86, and arrived at his tax

for 1944 "attributable" to compensation allocated

to 1944, or $1,133.86. The following sets forth in

schedule form what has been stated above:

George K. Ford Helen L. Ford

Hypothetical 1944 income divided on

separate return basis $6,127.13* $6,127.13*

Hypothetical 1944 tax on separate

return basis 1,286.86 1,286.86

Less tax paid, $306, 1/2 to each 153.00 153.00

Tax "attributable" to 1944 part of long-

term income $1,133.86 $1,133.86

* Equal division of reconstructed net income, $12,254.26, for 1944,

under sec. 107(a)

.

The foregoing constitutes the necessary descrip-

tion of the respective methods and computations of

the respondent and of the petitioners in applying
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section 107(a). One additional bit of descriptive de-

tail and of explanation of the dispute is necessary.

The petitioners agree with respondent that the tax

*' attributable" to the 1937 part of the section 107(a)

income is $9.11 for each. In principle, they dispute

respondent's computation for each year thereafter,

except 1945, but the amounts of the taxes "at-

tributable" to 1939 and 1940 are so small that the

issue as to those two years has, in effect, been

waived, and only the respondent's computations for

1943 and 1944 are challenged. Accordingly the re-

spective computations of the respondent and of the

petitioners of the taxes ''attributable" to the parts

of the long-term compensation "allocated" to the

earlier years, the tax for 1945, without such taxes,

and the total tax of each taxpayer for 1945, apply-

ing section 107(a) are as follows:

Respondent's Computa- Petitioner's Computa-

tion for each petitioner tion for each petitioner

Tax for 1945 without the Sec. $3,011.08 $3,011.08

107(a) additions (a) (b)

Tax attributable to prior years.... 3,525.17 2,794.09

(a) Respondent's Tax for (b) Petitioner's Tax for

Each Prior Year Each Prior Year

1937 $ 9.11 $ 9.11

1939 2.69 2.69

1940 28.75 28.75

1943 2,012.99 1,619.68

1944 1,471.63 1,133.86

$3,525.17 $2,794.09

Discussion of the Issue

It is to be observed that although the petitioner's

entire argument is that in applying section 107(a)
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in making the computation of the total tax for 1945,

for which year each petitioner filed a separate in-

dividual return, each taxpayer is entitled to dis-

regard the fact that for the earlier years, (except

1937), a joint return was filed, under which the

husband and wife elected to have their respective

incomes combined and taxed as a '' taxable unit"

and that each taxpayer is entitled to take his sep-

arate income for each prior year in the same way
as if separate returns had been filed for each prior

year, and compute the section 107(a) tax '' at-

tributable
'

' to each prior year on that basis ; in fact,

the petitioners have not done so. For example, we

do not know what the separate individual deductions

of George Ford were for 1943 and 1944, which must

be known in order to get his individual net income.

We may assume that his gross income for 1944 was

the same as his wife's, because it has been stipulated

that all of their income for 1944 was community

income. Under section 161(a) of the Civil Code of

California the earnings of spouses after 1927 are

community income; and the rule is, for Federal

income tax purposes, that one-half of the community

income is the income of each spouse. United States

vs. Malcolm, 282 U.S. 792; United States vs. Petti-

grew, 81 F. 2d 666; O'Rourke vs. Commissioner, 81

F. 2d 668 ; Leslie A. Sutor, 17 T.C. 64, 67, 68. But,

each spouse, if he elects to file a separate return,

may take only the deductions which, under the Code,

may properly be taken from his individual income.

We cannot assume in this proceeding that Helen

Ford had the identically same allowable deductions
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in 1943 and 1944 as George Ford. The petitioners

did not get the alleged tax attributable to 1944,

$1,133.86, by applying their own theory. Instead,

they have followed a hybrid method under which

they took the net income for 1944, resulting from

off-setting combined deductions against combined

income, computed on the basis of a joint return,

which they then arbitrarily divided in half in order

to apply the tax rates which would be applied on

the basis of a single return.

Since the petitioners have not in fact applied the

theory which they contend is proper, under section

107(a), we cannot approve their respective com-

putations of the taxes "attributable" to the earlier

years. It follows that the respondent's computations

and the resultant determinations of deficiencies must

be sustained.

But more must be said about the issue presented.

It is perfectly true that in applying section 107(a)

prior tax years are not opened, and the tax for prior

years is not revised. The computations made in ap-

plying section 107(a) constitute only the measure

of the tax for the year in which the long-term com-

pensation is received, 1945 in this case. Section

107(a), in effect, has to do with adjusting tax rates

for the taxable year so as to relieve a taxpayer from

having to pay a tax on "bunched" income for one

year at higher surtax rates. Federico Stallforth, 6

T.C. 140, 158. Since, in applyling section 107(a),

prior years are not being opened, the rule about
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the binding effect* with respect to the year for

which the taxpayer elects to report income in either

a joint or a separate return appears to be imma-

terial, and one that does not come into play in

applying section 107(a). Without passing upon this

point, nevertheless, the petitioners have entirely

overlooked another rule. See Helvering vs. Janney,

311 U.S. 189; and Taft vs. Helvering, 311 U.S. 195.

It was held in the Janney and Taft cases that the

deductions of the spouses who file a single joint re-

turn may be treated in ways which have a different

result taxwise than when separate returns are filed,

and from the conclusions reached in those cases, it is

apparent that the petitioners have erred, under their

theory, in not introducing the facts here about their

separate deductions in years prior to 1945, if it is

proper for each to reconstruct income and tax for

earlier years on an individual basis. The Supreme

Court held in the cited cases that under a joint re-

turn the combined incomes of the spouses is a tax-

able unit, and that it is proper to offset the com-

bined deductions of the spouses against the com-

bined income of the spouses.

In making the computations under section 107(a)

*Sec. 51(a) and (b) of the Code; I.T. 1372, I-l,

C.B. 228 (6/26/22); Rose vs. Grant, 39 F. 2d 340;
Champlin vs. Commissioner, 78 F. 2d 905; United
States vs. Pettigrew, 81 F. 2d 666; Binder vs.

Welch, 107 F. 2d 812 ; Lamb vs. Smith, 183 F. 2d
938; Desio Barbetti, 9 T.C. 1097; Walter M. Fergu-
son, Jr., 14 T.C. 846; T.D. 5687, C.B. -1, 1949, pp.
9, 23, amending sec. 29.51-1 (b) ; C.B. X-1, pp. 140,
141, Mim. 3859.
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of the tax "attributable" to the part of long-term

income "allocated" to each part of the period dur-

ing which services were rendered, the intendment

of section 107(a) is to arrive at the tax which, for

each prior year, the taxpayer would have paid if the

long-term compensation had been received ratably

in the years in which the services were rendered.

The question is: What would the taxpayer's tax

have been in an earlier year (1944 for example)

if the taxpayer had received in the earlier year the

part of the compensation for which services in that

year were rendered*? One answer obviously is that

the tax would have been the tax computed for the

earlier year upon the gross income adjusted for the

additional compensation, less all the deductions al-

lowable for that year. In considering the theory of

the petitioners, if the "taxable unit" for the earlier

year was the income less the deductions of one

spouse, there appears to be no problem. But if the

"taxable unit" for the earlier year was the cojpi-

bined income less the combined deductions of

spouses, several problems arise if the taxpayer

wishes to proceed as these petitioners contend they

may do, i.e., reconstruct the net taxable income of

a prior year on the individual basis. One problem

is that of the administrative burden upon the re-

spondent, under such procedure, to reconstruct not

only the separate income but all of the separate

deductions for the earlier year, where the taxpayer

had elected to file a single joint return for the

earlier year. Another problem can be seen to arise

from the taxpayer's side, the reverse of what the
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petitioners have attacked here. If such complete

reconstruction of the separate income and of the

separate deductions of one spouse for an earlier

year were to be undertaken, in applying section

107(a), it would work out, in some cases, that the

tax "attributable" to the section 107(a) income

"allocated" to an earlier year would be higher for

one spouse than for the other (which might be true

in this case if the petitioners had followed through

under their theory and truly reconstructed the net

taxable income of each spouse for 1943 and 1944 on

an individual basis), and some taxpayer might

validly object to a procedure which wholly disre-

gards the method of reporting a tax actually

adopted, the joint return, for the earlier year, in

applying section 107(a).

In this proceeding, we do not have enough facts

before us to know whether petitioners' theory is

sound or not. Therefore, we should not pass upon it.

But the rationale of the Janney and Taft cases

presents, at least, a strong indication that the peti-

tioners ' theory should not be approved because it in-

volves administrative inconvenience and burden, so

that the same reason for the rule about the binding

effect of an election to file a joint or a separate re-

turn, Rose vs. Grant, supra, appears to be present

here.

The issue presented involves construction of the

provisions of section 107(a). The petitioners have

not given sufficient attention to the language of the

section. We think that the provision in section 107

(a) reading
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the tax attributable to any part thereof which

is included in the gross income of any indivi-

dual shall not be greater than the aggregate of

the taxes attributable to such part had it been

included in the gross income of such individual

ratably * * * (Emphasis supplied.)

means the tax which would have been due for the

prior year upon the ''unit" of net taxable income

reported for that year, if the ''allocated" part of

the long-term compensation had been received or

accrued in that year. This construction of section

107(a) places the emphasis on the tax for the earlier

year, recomputed (only for the purpose of measur-

ing the tax for the year of receipt of the compensa-

tion) to take into account additional income. Section

107(a) contemplates the making of a comparison,

but when a comparison is made, the factors, or

units, to be compared must be alike in nature, if the

comparison is to be true. And so, under section

107(a), as we understand its terms, a comparison

is made of the tax which the taxpayer reported and

paid for an earlier year with a tax which is com-

puted on the same net taxable income for the earlier

year to which has been added part of long-term

compensation, theoretically "allocated" to the

earlier year. (In this proceeding the respondent has

so understood section 107(a).) Each tax, so found,

is truly comparable, and the difference between the

two taxes is then taken to be the tax "attributable"

to a part of the long-term compensation. (We do not

intend here to complicate the point by alluding to

other possible adjustments.) If the above under-
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standing of section 107(a) is correct, as we believe

it is, the theory of the petitioners is wrong.

The respondent's interpretation of section 107(a)

in this proceeding stands approved.

Reviewed by the Court.

Decision will be entered for the respondent.

Van Fossan, J., concurs in the result.

Promulgated May 23, 1952.

The Tax Court of the United States

Washington

Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Opinion promulgated on May 23,

1952, it is

Ordered and Decided: That there is a deficiency

in income tax for the year 1945 in the amount of

$1,159.29.

Entered May 23, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served May 26, 1952.
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The Tax Court of the United States

Washington

Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

DECISION

Pursuant to the determination of the Court, as

set forth in its Opinion promulgated on May 23,

1952, it is

Ordered and Decided: That there is a deficiency

in income tax for the year 1945 in the amount of

$1,159.29.

Entered May 23, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served May 26, 1952.
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[Title of Tax Court and Causes Nos. 29481-2.]

MOTION FOR REHEARINO, RECONSIDERA-
TION, AND REVISION OF OPINION

AND DECISION

To John W. Kern, the Honorable Chief Judge, and

to the Honorable Associate Judges of The Tax

Court of the United States:

Petitioners hereby move that The Tax Court of

the United States grant a rehearing in the above

entitled proceedings and reconsider and revise its

opinion and decision rendered herein. The grounds

for this motion are as follows:

1. The opinion and resulting decision are in their

present form grossly unfair to the petitioners and

to their counsel in that:

A. The opinion and presumptively the decision

are based primarily upon a misunderstanding of the

facts.

B. The opinion and presumptively the decision

are based primarily upon an issue which counsel

for petitioners and for the Commissioner of In-

ternal Revenue, acting reasonably and in good faith,

did not believe was in the case, and which, under

a proper analysis of the record and briefs, was not

in the case.

C. The opinion and decision penalize petitioners

and disparage their counsel for good-faith coopera-

tion in the expeditious handling of Tax Court busi-

ness by working out a complete stipulation of facts

sufficient to present the issues actually in contro-
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versy between the parties and the Commissioner of

Internal Revenue without encumbering the record

or burdening the court with presentation of evidence

not essential to the disposition of such issues actually

existing between the parties.

D. The opinion and presumptively the decision are

based secondarily upon legal authorities not cited

or argued by counsel for either party, and not

relevant to the issues actually presented to the court

on the basis of stipulated facts and the record

properly before the court.

E. The opinion, without justification, accuses

counsel for petitioners of not having carefully read

the statutes involved, despite extensive and detailed

statutory construction argument in petitioners'

brief not answered, analyzed, or even alluded to in

the opinion.

F. The opinion disparages counsel by implying

that the legal and factual presentations have been

entirely inadequate, without giving the slightest

recognition to the arguments made and authorities

cited in favor of petitioners' position.

Argument in Support of Motion

Petitioners' counsel realize that the Tax Court

has a responsibility to decide cases in accordance

with law and is not bound to limit its consideration

to points and issues argued by counsel. Petitioners

further realize that the Tax Court cannot be re-

sponsible for developing evidence necessary to

proper consideration and disposition of the case.

And, of course, the Tax Court is not required to



Commissioner of Internal Revenue 71

answer in an opinion every contention or argiunent

made by a petitioner.

But a Tax Court judge is bound to observe stipu-

lated facts and is not free to disregard the record

presented.

Petitioners' counsel submit (and believe that a

majority of the members of the court, regardless of

the possible views of certain individual members,

will agree) that reasonable respect for counsel for

petitioners and counsel for the Commissioner of

Internal Revenue and proper exercise of the judicial

function require that the court be most meticulous

in examining a record and analyzing briefs and au-

thorities before either concluding that a bona fide

full stipulation of facts is insufficient to permit a

decision on the issues argued by counsel or disposing

of the case wholly or in part on grounds not argued

by coimsel. And most extraordinary circumstances

must exist to justify disposing of a case on grounds

inconsistent with a stipulation.

Furthermore, before casting aspersions at coun-

sel enrolled to practice before the Tax Court, any

judge thereof as a matter of ordinary courtesy

should carefully analyze the circumstances to deter-

mine whether the act or omission giving rise to such

aspersion is reconcilable with reasonable standards

of tax practice.

If the members of this court examine the record,

briefs, and opinions in the light of the foregoing

considerations, petitioners' counsel are confident

that the court will realize that the decision has not

been soundly reached, and that, regardless of what
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decision may be ultimately correct as a matter of

law, the opinion should be withdrawn or at least

revised.

The ''Deduction Issue"

The ground of decision principally relied on in

the opinion may be called ''the deduction issue."

The circumstances surrounding this supposed issue

will now be examined. In order to clarify the prob-

lem, the difference between the issues presented to

the court and those relied on in the opinion, and

the manner in which the issues arose deserve at-

tention.

As the first step giving rise to this controversy,

petitioners filed separate income tax returns for

the calendar year 1945,' in which they divided their

income equally between them—as was their right

under the stipulated facts. (Stipulation, paragraph

2.) In so doing, and on the returns filed, petitioners

spread the part of this income which was section

107 income back over the years to which it was

legally attributable. Their method of hypothetical

recomputation of taxes attributable to prior years

appeared as a schedule to the return.

After usual administrative proceedings including

examination of relevant prior year returns, the Gov-

ernment caused a notice of deficiency (90-day letter)

to be issued in which certain adjustments in the

'It is important to bear in mind that 1945 is the

only year involved in these proceedings, and that

petitioners' tax liability for 1945 is the only tax

liability before the court.
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1945 income tax returns as filed were made and tax

liabilities were recomputed.

At this point (disregarding certain adjustments

not in any way involved in this controversy^), the

only difference between the tax asserted in the 90-

day letter and that disclosed by the taxpayers' re-

turns arose from the different theories of spreading

107 income to prior years—the Government's joint

return theory and the taxpayers' separate return

theory. The taxpayers' separate return theory was

that which taxpayers had used in filing their 1945

returns. No question regarding their method of com-

putation under such separate return theory or the

amount of tax liability resulting therefrom was

raised by the 90-day letter. Note particularly that

no issue regarding allocation or division of prior

year personal deductions was raised. That is to say,

the 90-day letter (which is in the record as an ex-

hibit to the petition) did not in any way make an

issue of the petitioners' handling of deductions for

prior years.

In this state of the record, taxpayers filed a peti-

tion directed solely to the question of whether they

were entitled to follow the separate return method

of recomputation (as per the returns filed for 1945)

or whether they were bound to follow the joint re-

turn method proposed by the Government.

The Government then filed an answer to the peti-

^ Additional interest, income, and disallowance of
certain business deductions for lack of substantia-
tion.
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tion denying the allegations of the petition material

to the right of taxpayers to adhere to the separate

return system used in their 1945 returns.

It is of the utmost importance to note at this

point that no problem of prior year deductions or

the allocation thereof was raised or suggested by the

90-day letter, by the petition, or by the answer. The

issue involved was solely the right of the petitioners

to use the separate return method of 107 computa-

tion, and there was no issue as to the amount of tax

liability resulting from the use of such method.

This is established by the foregoing considerations,

by the express terms of the stipulation of facts

(Stipulation, paragraph 7), and by agreement be-

tween counsel as to computations, which agreement

is reflected in the briefs. (Petitioners' Opening

Brief, Exhibit A, Respondent's Brief, page 17-18,

Petitioners' Reply Brief, page 1.)

The rather elaborate computations in Exhibit A
to Petitioners' Opening Brief, and the more ab-

breviated computations in Respondent's Brief were

included at the express request of the judge hearing

the case. When the case was originally called for

submission March 19, 1951, owing to the highly

technical nature of the issues, the difficulty of fol-

lowing oral explanation in open court, and the press

of other Tax Court business, the judge suggested

that counsel meet with the judge in chambers at

some later date to discuss the case and explain the

issues. Both counsel agreed to this suggestion, and

accordingly on April 3, 1951, judge and counsel
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spent about one-half hour in chambers. At this time

the facts and issues were explained by counsel, with-

out disagreement, the divergent theories were pre-

sented, and questions by the judge were answered.

The judge indicated a full understanding of the

facts and issues, and expressed satisfaction with

the manner of presentation. However the judge

suggested that it would be of assistance to the court

if counsel would submit, either as part of their

briefs or as a joint exhibit, a set of computations

showing the steps involved and the points of dis-

agreement. Both counsel intended to join in pre-

paring and submitting the requested computations.

However difficulties of making mutually satisfactory

appointments, and time pressure prevented this.

But each counsel included a set of computations in

the respective briefs, and there was no disagree-

ment regarding such computations. In substance the

computation methods and results of the divergent

theories were stipulated to, and the question pre-

sented was purely one of law.

Therefore the court at no time had before it the

necessity of making a computation of petitioners'

tax liability, or any other problem involving the

necessity of knowing what prior year deductions

were and how they were allocated.

Of course, the problems involved in prior year

deduction allocation were appropriate hypothetical

problems for the Government to raise in its brief,

or for the Tax Court to consider in arriving at its

decision, but there was no necessity as the issues
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were developed in this case for the petitioners to

introduce evidence on this subject. The purely legal

question of whether or not the possibility of revis-

ing prior year deductions and changing the alloca-

tion thereof between the parties constitutes a suf-

ficient consideration to require a decision in favor of

the Government can obviously be fully argued and

discussed in an abstract or hypothetical way without

reference to the facts of any specific case. That is

to say, it is purely a legal and policy consideration

argument. The presence of evidence regarding prior

deductions and allocation in the record would have

served merely to permit the court to make a re-

computation of petitioners' tax liability in the event

that there was any issue in the case regarding the

amount of petitioners' tax liability under petition-

ers' theory. As that was not involved, evidence of

treatment of deductions in prior years was unnec-

essary, and in any event any problem possibly

involved could have been appropriately handled by

a recomputation under Rule 50.

In addition to these considerations, others more

immediately involved in this case show the unfair-

ness of the disposition made by the court.

This was a fully stipulated case, the stipulation

having been made pursuant to Tax Court Rule 31,

and in a good-faith effort to cooperate with the

court in its effort to secure submission of cases on

stipulation to the fullest possible extent, in order

to save trial time and the burden on the court of

reviewing records imnecessarily. Therefore stipula-
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tion procedure and the appropriate attitude of the

court toward stipulated cases becomes important.

With the issues framed by the 90-day letter, peti-

tion, and answer, as above discussed, counsel for

taxpayers and for the Commissioner met and dis-

cussed the case thoroughly, with all returns and

other possibly pertinent documents available to both

counsel. There was no real factual dispute, and, ac-

cordingly, both counsel devoted their attention to

preparing a stipulation which would present the

facts relevant to the issues between them as clearly

and concisely as possible without reference to mat-

ters not material to the actually existing issues.

In the light of the opinion and decision in this

case, tax practitioners might well be advised to in-

clude in a stipulation all facts available to them and

conceivably of any possible benefit to them under

any aspect of the case, or refuse to stipulate. This

would be very inefficient for practitioners and quite

burdensome to the court, but it may be necessary,

because it is evidently impossible to tell when the

court will assume the existence of issues not present

and conclude that a practitioner is out of court for

failure to present evidence on such assumed or sup-

posed issues.

The prior year tax returns were, of course, avail-

able and could have been introduced into the record

by stipulation, but, in view of the controversy ex-

isting between counsel and the points on which they

differed, the introduction of such returns were quite

unnecessary and would have served only to encum-
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ber the record. It therefore appeared to both counsel

to be inconsistent with the appropriate attitude to-

ward presenting a case by stipulation.

Obviously, counsel, in the light of the 90-day

letter, petition, and answer, and the controversy

actually existing between them, deemed facts re-

garding prior year deductions to be surplusage. Of

course, prior year deductions could have been an

issue in another and different case also involving

petitioners' separate return theory under section

107, but this was not another and different case.
t

The court might wonder why the amount and dis-

tribution between the parties of personal deductions

was not presented or regarded as in issue, and

might have concluded that this apparent question

was most easily answered on the assumption that

standard deductions had been claimed, that prior

year taxes had been computed according to the tax

table, or that the deductions were conceded by the

Government to be equally distributable between the

parties in accordance with the general rule that if

community income is taxed one-half to each spouse,

itemized deductions must be similarly divided.^ With

" This rule was originally propounded in O.D. 909,

C.B. June 1921, p. 254, and has been approved by
the Tax Court as recently as 1951. Sutor vs. Com-
missioner (1951) 17 T.C. 68. See also Bishop vs.

Commissioner (CCA. 9th 1945) 152 F(2d) 389,
reversing 4 T.C. 588; Stewart vs. Commissioner
(CCA. 5th 1938) 95 F(2d) 821, affirming 35 B.T.A.
406. Of course there are exceptions to this general
rule. (Both the rule and exceptions are illustrated
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such legal rules and reasonable assumptions avail-

able to explain a seeming gap in the evidence in a

case fully stipulated and in which the deduction

issue was not raised in any way by the Government,

the judge hearing the case elected to ignore the legal

rules and make the one least likely assumption

—

that in the prior year returns personal deductions

had been claimed and itemized, and that such per-

sonal deductions were, contrary to the well estab-

lished general rule, not properly equally distribu-

table between the parties—and on this ingenious

and imaginative basis criticizes counsel for failing

to meet a burden of proof.

Even assuming that a judge, in a fully stipulated

case was acting appropriately in searching for and

relying on such a remote and speculative hiatus,

there is no justification for overlooking evidence in

the record tending to fill the gap. In this connection

the record deserved meticulous examination, which

examination would have revealed the following:

in Clemens vs. Commissioner (1947) 8 T.C. 121.)

However it is carrying burden of proof to a fan-

tastic extreme to require a petitioner to prove that
he does not fall within an exception to a well es-

tablished general rule in connection with a matter
not in issue.

Petitioners' computations herein were made sub-
stantially in accordance with O.D. 909, cited supra.
That is, aggregate net income was determined and
equally divided. Absent action by the Commissioner
raising an issue in this connection, such treatment
should have been accepted, consistently with the
general rule and the spirit and intent of the stipu-
laticM.
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The only prior years actually in controversy are

1943 and 1944. The stipulation of facts shows

:

"3. Petitioners are on the cash basis, and their accounting period is

the calendar year. For the calendar years 1942, 1943, and 1944 peti-

tioners filed joint returns reporting the aggregate income actually

realized by them in each of such years, as follows:

Loss

"1942 (Loss resulting from business deductions and

loss carryover) ($4,739.04)

Loss

"1943 (Loss resulting from business deductions and

loss carryover) ($ 245.88)

Income

"1944 $2,595.39

"At the time said returns were filed there was no financial or tax ad-

vantage to filing separate returns for such years."

It thus appears without dispute or question that

the 1943 loss resulted from business deductions and

loss carryover. As this was the loss appearing on

the 1943 return (see Exhibit B to 90-day letters),

the record unquestionably establishes that no per-

sonal deductions were involved with respect to 1943.

Accordingly, whatever else may be said for or

against the opinion, it is clearly and unquestionably

in error in the light of facts established by the

record in saying or intimating that there was any

failure of proof with respect to 1943.

The attention of the court is further directed to

paragraph 5 of the stipulation, and especially to the

following language therein:

u* * * petitioners computed the additional tax

attributable to the taxable years 1942, 1943, and

1944 on the basis of what their tax would have been

had they filed separate returns for such years, each
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reporting one-half of the Section 107 income at-

tributable to each of said years."

It is respectfully urged that a stipulation of facts

should be fairly and impartially construed in ac-

cordance with the evident intention of the stipulat-

ing parties, and that under such standards the only

reasonable construction of the foregoing language is

that petitioners' recomputation for prior years

showed properly what their tax would have been

on the separate return basis, taking proper account

of deductions.

Finally, it was stipulated:

"The sole issue involved in these proceedings is

whether in reporting the aforesaid Section 107 in-

come in 1945, petitioners were bound to compute

their taxes on the basis of joint returns for the

calendar years 1942, 1943 and 1944, or whether

petitioners were entitled, in computing their 1945

taxes under the relief provisions of Internal Rev-

enue Code Section 107, to adopt the more favorable

method of making the necessary prior year com-

putations on the basis of separate returns for said

prior years."

Thus, on the stipulated facts, it is incontrovert-

ible that all evidence pertinent to 1943 was in the

record, and it is only fair to conclude that whatever

the facts may have been regarding 1944 deductions,

the computation made by the petitioners on their

returns were proper insofar as such deductions were

concerned. No problem of the treatment of deduc-

tions was involved in the case.
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Furthermore, a reasonably careful examination of

the record—the sort of examination which, it is sub-

mitted, a judge should certainly make before con-

cluding that a stipulation of all facts does not

properly present the case, and that a decision on

grounds of failure to meet burden of proof is neces-

sary—would reveal that in computations with re-

gard to 1944 the Commissioner in Exhibit B to

the 90-day letter allowed the standard deduction,

whereas with respect to 1943 no such standard de-

duction was taken into account. Said exhibit con-

tains the following tabulation:

1943 1944

"Net income per return S( 245.88) $2,595.39

Add:

Operating loss carry-over 1941 4,508.90

Allocation of Section 107 compensation.... 9,658.87 9,658.87

Income as adjusted 13,921.89 12,254.26

Less: Standard deduction 500.00

11,754.26"

I

As has been indicated above, the record shows

that no personal deductions, standard or otherwise,

were taken with respect to 1943. Exhibit B and the

stipulation of facts (stipulation, paragraph 3) show

that the income per return filed for 1944 was $2,-

959.39. Though personal deductions claimed or taken

for 1944 are not shown, the income figures involved

and the fact that on recomputation the standard

deduction was allowed strongly indicate that the

automatic standard deduction implicit in the low in-

come tax table was used in 1944. In any event, it is

clear that the 90-day letter would allow use of the
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standard deduction for 1944, and, therefore, it seems

beyond dispute that there was never involved any

factual question of the effect of 1944 personal de-

ductions, or possible changes thereof.

Both petitioners' brief and the Government's

brief set forth methods of computation and tax

liability resulting, vdthout dispute, pursuant to re-

quest of court, as above discussed. As a matter of

fact the tax liabilities resulting from petitioners'

theory were, through the courtesy of Government

counsel, computed by the audit section of the Tech-

nical Staff. The computations, in fact, allowed no

personal deductions with respect to 1943, in which

year no personal deductions had been claimed, and

allowed standard deductions with regard to 1944 in

accordance with the position taken by the Govern-

ment in the 90-day letter.

The Government did not brief, even hypothetic-

ally or in the abstract, the effect of possible situa-

tions in which recomputation of prior year per-

sonal deductions might be necessary.^ Petitioners

did not brief this point, first, because it was not

factually involved in petitioners' case, and second,

because petitioners' counsel did not feel it necessary

to assume the burden of answering all possible

speculative arguments which counsel for the Com-

^Note that regardless of what recomputation ad-
justments are made with respect to prior year per-
sonal deductions under section 107, the tax liability

for prior years is never affected. Such computations
merely furnish the measure of a tax liability for the
current year.
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missioner might have made, but in the exercise of

their judgment as advocates, did not.

The net effect is that the principal grounds of

the Tax Court decision involve only factual mis-

statement and consideration of legal points on the

court's own initiative, without the assistance of

briefing by counsel. Such decision obviously rests on

a shaky foundation and should be reconsidered. In

this connection, and in the light of the foregoing

discussion the court's attention is particularly di-

rected to the following statements in the opinion:

''There is no dispute about any of the facts. All

of the facts have been stipulated. We adopt the

stipulation of facts as our findings of fact and in-

corporate the stipulation herein by this reference.

The following facts are all of the facts which need

to be set forth for understanding of the issue :
* * * "

''The petitioner started with the adjusted net in-

come for 1944 in the amount of $12,254.26; he

divided that in half, obtaining the figure $6,127.13

as what he alleges his individual net income for

1944 would have been on the basis of reporting his

separate income in a separate individual return for

1944. (It is questionable whether $6,127.13 in fact

was his individual net income for 1944.)"

"It is to be observed that although the petitioner's

entire argument is that in applying section 107(a)

in making the computation of the total tax for

1945, for which year each petitioner filed a separate

individual return, each taxpayer is entitled to dis-

regard the fact that for the earlier years, (except

1937), a joint return was filed, under which the
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husband and wife elected to have their respective

incomes combined and taxed as a 'taxable unit;'

and that each taxpayer is entitled to take his sep-

arate income for each prior year in the same way
as if separate returns had been filed for each prior

year, and compute the section 107(a) tax 'attribu-

table' to each prior year on that basis; in fact, the

petitioners have not done so. For example, we do

not know what the separate individual deductions

of George Ford were for 1943 and 1944, which must

be known in order to get his individual net income. '

'

"But, each spouse, if he elects to file a separate

return, may take only the deductions which, under

the Code, may properly be taken from his individual

income. We cannot assume in this proceeding that

Helen Ford had the identically same allowable de-

ductions in 1943 and 1944 as George Ford. The

petitioners did not get the alleged tax attributable

to 1944, $1,133.86, by applying their own theory.

Instead, they have followed a hybrid method under

which they took the net income for 1944, resulting

from oif-setting combined deductions against com-

bined income, computed on the basis of a joint re-

turn, which they then arbitrarily divided in half in

order to apply the tax rates which would be applied

on the basis of a single return.

"Since the petitioners have not in fact applied

the theory which they contend is proper, under sec-

tion 107(a), we cannot approve their respective

computations of the taxes 'attributable' to the

earlier years. It follows that the respondent's com-
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putations and the resultant determinations of de-

ficiencies must be sustained."

"Without passing upon this point, nevertheless,

the petitioners have entirely overlooked another

rule. * * * It was held in the Janney and Taft cases

that the deductions of the spouses who file a single

joint return may be treated in ways which have a

different result taxwise than when separate returns

are filed, and from the conclusions reached in those

cases, it is apparent that the petitioners have erred,

under their theory, in not introducing the facts here

about their separate deductions in years prior to

1945, if it is proper for each to reconstruct income

and tax for earlier years on an individual basis."
u* * * ^^ would work out, in some cases, that the

tax 'attributable' to the section 107(a) income 'al-

located' to an earlier year would be higher for one

spouse than for the other (which might be true in

this case if the petitioners had followed through

under their theory and truly reconstructed the net

taxable income of each spouse for 1943 and 1944

on an individual basis), * * *"

"In this proceeding, we do not have enough facts

before us to know whether petitioners' theory is

sound or not. Therefore, we should not pass upon

it."

Except for the first, all of the foregoing state-

ments are without warrant in the record, or distort

the case and contain unfair implications regarding

petitioners' counsel. Though much of such language

is appropriate and not objectionable, the thread of

misstatement, distortion, and unfair imputation is
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so interwoven, that the whole is infected. Accord-

ingly, at the very least a general revision of the

opinion is required.

After devoting most of its attention to the de-

duction issue above discussed, the court goes on to

the legal issue of the construction of the provisions

of section 107(a), opening with the remark (opin-

ion, page 15) that ''the petitioners have not given

sufficient attention to the language in the section."

The opinion then goes on to discuss what "we
think * * * [certain] provisions in section 107(a)

mean," and proceeds to develop what may be called

the unit theory—that when a joint return is filed,

there is one "unit" of net taxable income, which is

the unit that must be referred to for all subsequent

computations involving the tax for such year.

It is noteworthy that from the point where the

construction of section 107(a) is first mentioned to

the end of the opinion, not a single authority is

cited and not a single reference is made to the

statutory construction arguments developed in the

petitioners' briefs. Though it may be that petition-

ers have not given sufficient attention to the lan-

guage of section 107(a), a fair examination of the

opinion and the briefs will show that petitioners'

counsel have given substantially more consideration

to that matter than does the opinion rendered in this

case. The construction for which petitioners contend

may be erroneous, but ordinary courtesy would seem

to require either that the court recognize and an-

swer or discuss the statutory construction argument
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and authorities which petitioners have made, or

that, if in its judicial wisdom it chooses not to do so,

it refrain from intimating that petitioners have not

done a reasonably thorough and careful job of

statutory analysis.

The opinion in its present form is the sort of

disposition which is causing practitioners to wonder

whether their clients will secure fair consideration

in the Tax Court, and is responsible for an increas-

ing feeling in the Tax Bar that clients who can

raise the money necessary to pay a disputed tax

prior to its final determination should generally re-

sort to the ordinary Federal courts. To the extent

that such opinions are permitted to stand the Tax

Court loses stature and fails in its natural function

of providing leadership in the administration of

justice in taxation.

It is not petitioners' intention in connection with

this motion to reargue or rebrief the case.

The opinion does not adequately consider the

legal points briefed. The additional authority cited

in the opinion are not directly relevant to the issues

involved, and serve only to suggest another aspect

of the administrative inconvenience argument,

which argument has been extensively discussed in

the brief.

In view of the fact that section 107 in its very

nature requires considerable recomputation and ne-

cessarily involves much administrative inconveni-

ence, and as the necessity of recomputation on the

basis of itemized and unequal personal deductions
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will rarely, and may never arise, the administra-

tive inconvenience argument lacks real weight. The

lack of weight is emphasized by I.R.C. Section

23 (aa) as amended by the Revenue Act of 1951,

which by permitting changes from standard to

itemized deductions, or vice versa, raises incompar-

ably greater administrative problems.

The construction of section 107 suggested by peti-

tioners can be feasibly administered, is consistent

with the language of the section and is necessary

to give the full measure of relief intended by the

statute. Therefore it should be adopted.

On the foregoing grounds, and for the foregoing

reasons petitioners pray that this motion be granted,

that the court rehear the case and take further

evidence if further evidence appears necessary,^

that the decision herein be reconsidered, and re-

* The case of Manchester Board and Paper Co. vs.

Commissioner (CCA. 4th 1935) 74 F(2d) 838,
strongly suggests that where the Tax Court adopts
a view of a case calling for evidence not apparently
necessary under the prior course of pleadings and
proof, further evidence should be called for. See
also Underwood vs. C.I.R. (CCA. 4th 1932) 56
F(2d) 67. This could seem particularly true where
a case is fully stipulated and there is no reason to
doubt that the supposedly necessary additional evi-

dence would be quickly furnished by stipulation.

With this practical alternative of requesting
further evidence, or rendering an opinion on the
legal issues involved and directing a Rule 50 com-
putation pursuant to such opinion, the unreason-
ableness and unfairness of the opinion and decision
herein becomes the more glaring.
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gardless of the decision ultimately reached on the

legal issue involved, that the opinion be withdrawn

or at least revised to conform to the facts in the

record and issues properly before the court.

Counsel for petitioners wish to make it emphatic-

ally clear that no disrespect whatsoever to this couii;

or any member thereof is intended by this motion.

Such motion is submitted in a sincere attempt to

be constructive by calling the entire court's attention

to what counsel consider to be important questions

of policy.

Dated: June 19, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

Acknowledgment of Service attached.

[Endorsed] : T.C.U.S. Filed June 20, 1952.
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In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 28481

GEORGE K. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Tax Court Docket No. 28482

HELEN L. FORD, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Taxpayers, petitioners in this cause, by Eli Freed,

Emmett Gebauer, and Scott Fleming, counsel,

hereby file their petition for a review by the United

States Court of Appeals for the Ninth Circuit of

the decisions by the Tax Court of the United States

promulgated May 23, 1952, the opinion in which

matters is reported in Volmne 19 of the Reports

of the United States Tax Court, Opinion No. 46.

Said decision determined deficiencies in said peti-

tioners' federal income taxes for the calendar year

1945 as follows:

George K. Ford $1,159.29

Helen L. Ford 1,159.29

The decision determining said deficiencies was

rendered and entered May 23, 1952, after hearing
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by the Tax Court of the United States in San

Francisco, California.

Petitioners respectfully show:

I.

That petitioners in said Tax Court proceedings

were individuals residing in the City and County

of San Francisco, State of California.

II.

This petition for review is properly directed to

the United States Court of Appeals for the Ninth

Circuit in accordance with the provisions of the In-

ternal Revenue Code, Section 1141 (b) (1), in that

the tax returns with respect to which the asserted

liabilities arise were made to the Office of the Col-

lector of Internal Revenue for the First District of

California.

III.

Nature of the Controversy

The controversy involves the proper determina-

tion of the petitioners' federal income tax liability

for the calendar year 1945.

During a number of years preceding December

31, 1945, George K. Ford was engaged in the prac-

tice of law in San Francisco, California, and was

rendering legal services in connection with certain

matters with respect to which he received income

in 1945 attributable to services which he had ren-

dered for a period in excess of thirty-six calendar

months preceding the receipt of such income.

All of said income was community income of
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George K. Ford and Helen L. Ford under the laws

of the State of California.

During the calendar years 1942, 1943, and 1944^

George K. Ford and Helen L. Ford had received

relatively low incomes, such that there was in said

years no present tax advantage to their filing sep-

arate returns, as was their right by reason of the

community character of their income, and accord-

ingly joint returns were filed for said years.

Under the provisions of Internal Revenue Code

Section 107, George K. Ford and Helen L. Ford

were entitled, with respect to the income received in

the calendar year 1945, for services performed by

George K. Ford over a period exceeding thirty-six

calendar months, to compute their income tax lia-

bility for the calendar year 1945 under the limiting

provisions of said Internal Revenue Code Section

107, providing in substance that the tax attributable

to any part of such income shall not be greater

than the aggregate of the taxes attributable to such

part had it been included in gross income ratably

over the period during which it was earned.

George K. Ford and Helen L. Ford each filed

separate income tax returns for the calendar year

1945. In computing their income tax liability for

said years, they made the hypothetical computations

of income tax liability which would have resulted

in prior years had the income earned over a period

in excess of thirty-six months been received ratably

over the period during which it was earned, on the

basis of what the tax liability with respect thereto
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would have been had they filed separate returns for

such prior years.

Petitioners contend that they are entitled so to

compute their income tax liability for the calendar

year 1945.

Respondent contends that petitioners are ob-

ligated, in computing their income tax liability for

the calendar year 1945 under the provisions of In-

ternal Revenue Code Section 107, to make necessary

hypothetical prior-year computations on the basis

of the joint returns actually filed for such prior

years; and respondent asserted tax deficiencies for

the calendar year 1945 on the basis of said con-

tention.

IV.

The aforesaid assertion of tax deficiencies was

sustained by the Tax Court of the United States;

and petitioners, being aggrieved by the findings of

fact and opinion of said court and by its decision en-

tered pursuant thereto, desire to obtain a review

thereof by the United States Court of Appeals for

the Ninth Circuit.

V.

A motion for rehearing and reconsideration and

revision of opinion and decision was filed with the

Tax Court of the United States by air mail, special

delivery, on June 19, 1952. Said motion has not yet

been acted upon by the Tax Court of the United

States. The action of the Tax Court of the United

States with respect to said motion may render the

appeal herein taken unnecessary ; however, this peti-
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tion for review is being filed at the present time in

order to eliminate any question regarding the time-

liness of the petition mider the provisions of In-

ternal Revenue Code Section 1142 ; and it is respect-

fully requested that leave of court be granted to

supplement or amend this petition as appropriate,

depending upon the action of the Tax Court of the

United States on the aforesaid motion for rehear-

ing, reconsideration, and revision of opinion and

decision.

As the exact issues involved in the appeal and

the record necessary for the proper presentation

thereof cannot be ascertained until the Tax Court

acts on the aforesaid motion, petitioners respectfully

request leave of court to defer the designation of

contents of record on review until such time as the

Tax Court acts on the aforesaid motion.

Dated: August 21, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,
/s/ SCOTT FLEMING,

Counsel for Petitioners

[Endorsed] : T.C.U.S. Filed Aug. 25, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

ORDER

On June 20, 1952, petitioners filed herein a Motion

requesting inter alia reconsideration and revision

of the Court's Opinion and Decision herein. Upon
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due consideration of matters set forth in said Motion

as a basis for reconsideration and revision of the

Court's Opinion and Decision, it is

Ordered: That said Motion insofar as it asks for

reconsideration and revision of the Court's Opinion

and Decision herein, be and it is hereby denied.

[Seal] /s/ JOHN W. KERN,
Chief Judge

Entered: Sept. 4, 1952.

Served: Sept. 8, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

ORDER
On June 20, 1952, petitioners filed herein a Motion

requesting inter alia rehearing in this proceeding.

Upon due consideration of the matters set forth in

said Motion as a basis for rehearing, it is

Ordered : That said Motion in so far as it requests

rehearing, be and it is hereby denied.

Dated: Washington, D. C, September 4, 1952.

[Seal] /s/ MARION J. HARRON,
Judge

Served: September 8, 1952.

[Title of Tax Court and Causes Nos. 28481-2.]

CERTIFICATE
I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 28, inclusive, constitute and

are all of the original papers and proceedings on
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file in my office in the proceedings before The Tax

Court of the United States entitled: "George K.

Ford, Petitioner, vs. Commissioner of Internal Rev-

enue, Respondent, Docket No. 28481," and "Helen

L. Ford, Petitioner, vs. Commissioner of Internal

Revenue, Respondent, Docket No. 28482," and in

which the petitioners in The Tax Court proceedings

have initiated appeals as above nmnbered and en-

titled, together with a true copy of the docket en-

tries in said Tax Court proceedings, as the same

appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 2nd day of October, 1952.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of The

United States

[Endorsed]: No. 13569. United States Court of

Appeals for the Ninth Circuit. George K. Ford and

Helen L. Ford, Petitioners, vs. Commissioner of

Internal Revenue, Respondent. Transcript of Rec-

ord. Petition to Review a Decision of The Tax

Court of the United States.

Filed: October 6, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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SUPPLEMENTAL TRANSCRIPT OF
RECORD

In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 28481

[Title of Cause.]

Tax Court Docket No. 28482

[Title of Cause.]

PETITION FOR REVIEW

Taxpayers, petitioners in this cause, by Eli Freed

and Emmett Gebauer, counsel, hereby file their peti-

tion for a review by the United States Court of

Appeals for the Ninth Circuit of the decisions by

the Tax Court of the United States promulgated

May 23, 1952, the opinion in which matters is re-

ported in Volume 18 of the Reports of the United

States Tax Court, Opinion No. 46, and also from

the order of said Tax Court of the United States

denying petitioners' motion for rehearing, recon-

sideration, and revision of said opinion and de-

cision, which order was entered September 4, 1952.

Said decision determined deficiencies in said peti-

tioners' federal income taxes for the calendar year

1945 as follows:

George K. Ford $1,159.29

Helen L. Ford 1,159.29

The decision determining said deficiencies was

rendered and entered May 23, 1952, after hearing

by the Tax Court of the United States in San

Francisco, California.
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Petitioners respectfully show:

I.

That petitioners in said Tax Court proceedings

were individuals residing in the City and County

of San Francisco, State of California.

II.

This petition for review is properly directed to

the United States Court of Appeals for the Ninth

Circuit in accordance with the provisions of the

Internal Revenue Code, Section 1141 (b) (1), in that

the tax returns with respect to which the asserted

liabilities arise were made to the Office of the Col-

lector of Internal Revenue for the First District of

California.

III.

Nature of the Controversy

The controversy involves the proper determina-

tion of the petitioners' federal income tax liability

for the calendar year 1945.

During a number of years preceding December

31, 1945, George K. Ford was engaged in the prac-

tice of law in San Francisco, California, and was

rendering legal services in connection with certain

matters with respect to which he received income in

1945 attributable to services which he had rendered

for a period in excess of thirty-six calendar months

preceding the receipt of such income.

All of said income was community income of

George K. Ford and Helen L. Ford under the

laws of the State of California.

During the calendar years 1942, 1943, and 1944,
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George K. Ford and Helen L. Ford had received

relatively low incomes, such that there was in said

years no present tax advantage to their filing sep-

arate returns, as was their right by reason of the

community character of their income, and accord-

ingly joint returns were filed for said years.

Under the provisions of Internal Revenue Code

Section 107, George K. Ford and Helen L. Ford

were entitled, with respect to the income received

in the calendar year 1945, for services performed

by George K. Ford over a period exceeding thirty-

six calendar months, to compute their income tax

liability for the calendar year 1945 under the limit-

ing provisions of said Internal Revenue Code Sec-

tion 107, providing in substance that the tax at-

tributable to any part of such income shall not be

greater than the aggregate of the taxes attributable

to such part had it been included in gross income

ratably over the period during which it was earned.

George K. Ford and Helen L. Ford each filed

separate income tax returns for the calendar year

1945. In computing their income tax liability for

said years, they made the hypothetical computations

of income tax liability which would have resulted

in prior years had the income earned over a period

in excess of thirty-six months been received ratably

over the period during which it was earned, on the

basis of what the tax liability with respect thereto,

would have been had they filed separate returns for

such prior years.

Petitioners contend that they are entitled so to
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compute their income tax liability for the calendar

year 1945.

Respondent contends that petitioners are ob-

ligated, in computing their income tax liability for

the calendar year 1945 under the provisions of In-

ternal Revenue Code Section 107, to make necessary

hypothetical prior-year computations on the basis

of the joint returns actually filed for such prior

years; and respondent asserted tax deficiencies for

the calendar year 1945 on the basis of said con-

tention.

IV.

The aforesaid assertion of tax deficiencies was

sustained by the Tax Court of the United States;

and petitioners, being aggrieved by the findings of

fact and opinion of said court and by its decision en-

tered pursuant thereto, desire to obtain a review

thereof by the United States Court of Appeals for

the Ninth Circuit.

V.

A motion for rehearing and reconsideration and

revision of opinion and decision was filed with the

Tax Court of the United States by air mail, special

delivery, on June 19, 1952. Said motion was denied

by written order of the said Tax Court of the

United States entered September 4, 1952. Peti-

tioners have heretofore filed a formal Petition for

Review in this matter dated August 21, 1952 and

filed with the Tax Court on August 25, 1952, which

prior Petition for Review was filed at said time in

order to eliminate any question regarding the time-
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liness of taxpayers' petition for review under the

provisions of Internal Revenue Code Section 1142. J

Dated: October 7, 1952.

Respectfully submitted,

/s/ ELI FREED,
/s/ EMMETT GEBAUER,

Counsel for Petitioners

[Endorsed] : T.C.U.S. Filed Oct. 10, 1952.

[Title of Tax Court and Causes ¥os. 28481-2.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, nmnbered 29 to 33, inclusive, con-

stitute and are all of the original papers and pro-

ceedings filed in my office in the above-entitled pro-

ceedings after the appeal record had been for-

warded, together with a true copy of the additional

docket entries in said Tax Court proceedings, as the

same appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand and

affix the seal of The Tax Court of the United States,

at Washington, in the District of Columbia, this

21st day of October, 1952.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the

United States
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[Endorsed] : No. 13569. United States Court of

Appeals for the Ninth Circuit. George K. Ford

and Helen L. Ford, Petitioners, vs. Commissioner

of Internal Revenue, Respondent. Supplemental

Transcript of Record. Petition to Review a Decision

of The Tax Court of the United States.

Filed: October 27, 1952.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

In the United States Court of Appeals

for the Ninth Circuit

No. 13569

GEORGE K. FORD and HELEN L. FORD,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

POINTS ON WHICH PETITIONERS
INTEND TO RELY

Petitioners intend to rely on the following points

in the prosecution of this appeal

:

1. The decisions of the Tax Court are not sup-

ported by the evidence and are contrary to the evi-

dence and stipulated facts, and the Tax Court erred

in relying on facts and assumptions not in evidence

and not supported by the evidence, and squarely

contrary to the stipulated facts.



104 George K. Ford and Helen L. Ford vs.

2. Since the Tax Court expressly adopted the

stipulation of facts between the parties as its find-

ings of fact, the decisons of the Tax Court are con-

trary to and inconsistent with the findings of fact

made by the Tax Court.

3. The Tax Court erred in interpreting and ap-

plying section 107(a) of the Internal Revenue Code,

which is a relief statute which should be, and con-

sistently has been, liberally construed in order to

carry out its purpose of limiting the tax with re-

spect to ''bunched" income to what the tax would

have been had such income been received propor-

tionately during the period of rendition of services.

4. The Tax Court erred in its determination that

the filing of joint returns for prior years by peti-

tioners was conclusive upon them with respect to

computations under section 107 of the Internal Rev-

enue Code for the tax year 1945, and that the filing

of such joint returns in prior years constituted a

binding election by petitioners for purposes of com-

puting their respective income taxes for the year

1945 pursuant to the computation provisions of

section 107 of the Internal Revenue Code.

5. Neither section 51 of the Internal Revenue

Code, nor the regulations and rulings related

thereto, nor court decisions applying such statute,

regulations, and rulings are controlling in the de-

termination that petitioners made a binding election

for purposes of computing their respective income

taxes for the year 1945 pursuant to the computa-

tions of section 107 of the Internal Revenue Code.

6. Income tax returns filed by petitioners for



Commissioner of Internal Revenue 105

j)rior years are not the essential basis in any way

for computations of petitioners' income taxes for

the year 1945 under section 107 of the Internal

Revenue Code.

7. The Tax Court erred in failing to make a find-

ing to the eifect that petitioners' income taxes, as

computed and paid on their income falling within

the provisions of section 107 of the Internal Rev-

enue Code, were correctly prepared and computed

pursuant to petitioners' theory of the significance

and effect of their income tax returns for prior

years, regardless of whether the petitioners' theory

is legally correct or not.

8. The Tax Court erred in its determination that

there was not enough facts before that court for

the determination of whether petitioners' theory as

to the computations under section 107 of the In-

ternal Revenue Code was sound or not.

9. The decision of the Tax Court is based prim-

arily upon a failure to understand, a misunderstand-

ing, and a misinterpretation of the stipulated facts.

10. The decision of the Tax Court is based prim-

arily upon an issue which actually is not present

in the case.

11. The opinion and decision of the Tax Court

erroneously penalize petitioners and disparage their

counsel for good-faith cooperation in the expeditious

handling of this case before the Tax Court by

working out a complete stipulation of facts suf-

ficient to present the only issues actually in con-

troversy between the petitioners and the Commis-

sioner of Internal Revenue, without encumbering
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the record or burdening the court with presentation

of evidence not essential to the disposition of the

issues actually existing between the parties, and

stipulated to be the only issues existing between

them.

12. The opinion and decision of the Tax Court

are based upon legal authorities which are not

relevant to the issues actually presented to the court

on the basis of stipulated facts, and the record

properly before the court.

13. The Tax Court is bound to observe stipulated

facts, and is not free to disregard the record pre-

sented and assume the presence of factual issues

which are not actually present in the case and

which are contrary to the stipulated facts.

14. The Tax Court erred in its determination

that the stipulated record before the court did not

provide all essential and pertinent information re-

garding the individual deductions for income tax

purposes of petitioners for each of the years 1943

and 1944, respectively.

15. The Tax Court erred in its determination

that petitioners' theory as to the application of the

provisions of section 107(a) of the Internal Revenue

Code to the facts and circumstances of this case

should not be adopted because it would involve ad-

ministrative inconvenience and burden.

16. The decision of the Tax Court rests on clear

error of law and is clearly contrary to law.

17. The Tax Court erred in determining de-

ficiencies against the petitioners for the year 1945

instead of determining that there were no de-
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ficiencies with respect to petitioners' income taxes

for the calendar year 1945 pursuant to petitioners'

theory and computations under section 107 of the

Internal Revenue Code with respect to income re-

ceived in such year.

Dated: October 17, 1952.

/s/ ELI FREED,
/s/ EMMETT GEBAUER

Affidavit of Service by Mail attached.

[Endorsed]: Filed Oct. 18, 1952. Paul P. O 'Brien,

Clerk.
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STATEMENT OF CASE.

The controversy herein concerns the manner in

which the petitioners' income tax liability for the

taxable year 1945 should be computed, pursuant to

the relief provisions of Internal Revenue Code Sec-

tion 107(a). This statute reads as follows:

"Personal Services.—If at least 80 per centum

of the total compensation for personal services

covering a period of thirty-six calendar months
or more (from the beginning to the completion of

such services) is received or accrued in one tax-

able year by an individual or a partnership, the



tax attributable to any part thereof which is

inchided in the gross income of any individual

shall not be greater than the aggregate of the

taxes attributable to such part had it been in-

cluded in the gross income of such individual

ratably over that part of the period which pre-

cedes the date of such receipt or accrual."

This was a completely stipulated case, the stipula-

tion having been entered and filed pursuant to Tax

Court Rule 31, and in a good faith effort to cooperate

with the Court in its policy to secure submission of

cases on stipulation, to the fullest possible extent.

(Tr. pp. 26-30.) Thus, none of the facts are in dispute

and the stipulation of the parties was expressly

adopted as findings of fact by the Tax Court.

(Tr. p. 54.)

Petitioners George K. Ford and Helen L. Ford

are husband and wife and all income involved in this

proceeding was community income of said petitioners.

In the years involved herein, petitioner George K.

Ford was an attorney at law, practicing in San

Francisco. In all of the years involved the Petitioners

were residents of California and were on a cash basis

and followed the calendar year for accounting and

tax purposes.

Petitioners were entitled to divide all of their

income, the same being community in character,

equally between them for income tax purposes, each

Petitioner reporting one-half thereof on a separate

return, or to aggregate such income and report the



whole thereof on a joint return. In the years 1937

and 1945 the Petitioners filed separate, individual

income tax returns. In the intervening years of this

period the Petitioners filed joint returns and at the

time said returns were filed there was no financial or

tax advantage to their filing of separate returns for

such years.

In 1945 Mr. Ford received payment for legal services

rendered to clients over a period of more than 36

months, which was long-term compensation within the

relief provisions of Internal Revenue Code Section

107. This Section 107 income received in 1945 was,

as follows:

Fee Duration of
Name of Case Commenced Completed Eeceived Services

Pescadero Fire Case 4-30-37 8-21-45 $ 2,378.56 100 Months
O'Dea Estate 5- 1-39 12- 1-45 12,296.28 79 Months
Herrscher V. Howard 10-10-42 12-14-45 22,324.92 38 Months

$39,999.76

In addition, Petitioners received other income in

1945 in such amount that their adjusted gross income

for 1945 aggregated $53,563.82, which sum includes

the aforesaid Section 107 income.

For 1945 Petitioners filed separate income tax

returns, each taking into account one-half of their

aggregate income, as follows:

Adjusted Gross Section 107
Income Income

Petitioner George K. Ford $25,398.58 $18,666.54

Petitoner Helen L. Ford 25,398.57 18,666.55



By reason of adjustments which are not in issue

in this proceeding, said income has been adjusted as

follows

:

Adjusted Gross Section 107
Income Income

Petitioner George K. Ford $26,781.91 $19,998.88

Petitioner Helen L. Ford 26,781.91 19,998.88

Petitioners claimed the relief benefits of Internal

Revenue Code Section 107(a) with respect to the

aforesaid Section 107(a) income. In making the

requisite hypothetical allocations of such Section

107(a) income over the years during which the serv-

ices were performed, and determining what tax would

have been attributable thereto, had such Section

107(a) income been received pro rata over the periods

during which the income was earned, Petitioners

computed the additional tax attributable to the taxable

years 1942, 1943 and 1944 on the basis of what their

tax would have been had they filed separate returns

for such years, each reporting one-half of the Section

107(a) income attributable to each of said years. (If

such Section 107(a) income had, in fact, been received

pro rata over the period during which it was earned,

it would have been to Petitioners' financial advantage

to have filed separate returns for the taxable years

1942, 1943 and 1944.)

The deficiency asserted by Respondent for the year

1945, which alone is involved in this proceeding, is

based on the asserted ground that

:

"Joint returns were filed by you and your

spouse for the taxable years 1942, 1943 and 1944.



Such filing constituted a binding election on your

part as to the manner of computing your income

taxes for those years. Accordingly, the computa-

tion for the taxable year 1945 under Section

107(a), Internal Revenue Code, of the tax at-

tributable to the compensation for personal

services for the taxable years 1942, 1943 and 1944,

is made on the basis of joint returns." (Tr.

pp. 8, 18 and 29.)

Under the provisions of Section 107(a) the taxes,

although computed as if parts of the long-term com-

pensation had been received in earlier years, are

computed for the year in which the long-term com-

pensation is received, which in this proceeding is

1945. The steps to be followed in making the com-

putations are set forth in Section 29.107-1 of Treas-

ury Regulations 111. These steps are, first, to add

to the net income for each prior year the allocable

part of the long-term Section 107(a) compensation

to determine an adjusted net income for each such

prior year. Next, the tax rates in effect for such year

are then applied to such adjusted net income for each

such earlier year, which determine the correct tax

liability for each such year. The tax disclosed by the

return filed for such earlier year is then subtracted

from the adjusted tax liability for such year, to get

the tax attributable to the allocated part of the Sec-

tion 107(a) long-term compensation.

The sole issue between the parties in this proceed-

ing revolves around whether in reporting the afore-



said Section 107(a) income in 1945, Petitioners were

bound to compute their taxes on the basis of joint

returns for the calendar years 1942, 1943 and 1944,

or whether they were entitled under the relief pro-

visions of Internal Revenue Code Section 107(a), to

adopt a more favorable method of making the neces-

sary tax computations for applicable prior years on

the basis of separate returns. The Respondent deter-

mined that the aggregate of the taxes attributable to

the long-term compensation allocable to prior years

was $3,525.17 for each Petitioner. On the other hand,

Petitioners contend that the aggregate taxes, as to

each, is only $2,794.09. The difference results from

Section 107(a) computations on the basis of joint

returns reporting aggregate income for the Peti-

tioners, compared with computations on the basis of

separate returns for the earlier years involved.

The detailed mechanics and mathematical computa-

tions of the respective parties to produce the 1945

income tax respectively contended for, are set forth

in detail in the record. (Tr. pp. 8, 9, 18-21, 40-51 and

55-60.) Counsel for Petitioners deem it unnecessary

to repeat these detailed mathematical computations

in this brief, since there is no dispute whatsoever

existing between the parties with respect thereto.

The mathematical and legal correctness of either

computation is dependent solely upon determination

of the issue as to whether 1943 and 1944 tax computa-

tions pursuant to Section 107(a) are to be made on

the basis of joint or separate returns.



In principle, the dispute between the parties con-

cerns each year from 1937, through 1944, inchisive.

However, for the years 1938 and 1941 there was no

tax due under either the original returns filed by the

Petitioners or under the adjustments after appro-

priate allocations of Section 107(a) income thereto.

Because of the forgiveness feature of the Current

Tax Payment Act of 1943 the years 1942 and 1943

must be considered together and the tax liability

involves the year 1943 only. Further, the amounts of

the taxes attributable to 1939 and 1940 are so small

that the issue as to those two years has been eliminated

and only the tax computations relating to the years

1943 and 1944 are in dispute.

Thus, the issue to be decided is whether the peti-

tioning taxpayers, married and domiciled in a com-

munity property state, all of whose income is

community property belonging equally to each spouse

and who receive income subject to the relief pro-

visions of Internal Revenue Code Section 107(a) in

a particular calendar year, may (in making the com-

putations of prior year taxes to determine the limita-

tion on taxes for the calendar year in question as

provided in said statute) make such prior year com-

putations on the basis of an equal division of income

between them for such prior years, that is, on the

basis of separate returns; or whether having filed

joint returns for such prior years, under circumstances

in which separate returns would have afforded no

then present tax advantage, they were bound to make
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the requisite prior year computations on the basis of

the joint returns filed by them for such earlier years.

SPECIFICATION OF ERRORS.

Petitioners' full specifications of errors appears in

the transcript at pages 103-107, to which reference is

hereby made.

Petitioners assert that the determination of the

Tax Court was erroneous and their points may be

summarized as follows:

I. The filing of joint returns for prior tax years

by Petitioners was not conclusive and binding upon

them with respect to the determination of their proper

income tax obligations under separate returns filed

by them for the later tax year 1945 on "bunched"

community income received in that year, pursuant

to the provisions of Section 107(a) of the Internal

Revenue Code.

II. The decisions below were reached upon factual

and legal assumptions and conclusions which are

contrary to and inconsistent with the stipulated facts,

the findings of fact adopted by the Tax Court, and

applicable rules of law.
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ARGUMENT.

I.

INTERNAL REVENUE CODE SECTION 107(a) IS A RELIEF STAT-

UTE WHICH HAS CONSISTENTLY BEEN AND SHOULD BE
LIBERALLY CONSTRUED TO AFFORD TAXPAYERS THE
FULL MEASURE OF RELIEF INTENDED BY CONGRESS IN

THE ENACTMENT OF THE PROVISIONS THEREOF.

A. Section 107(a) was intended to assure that recipients of

"bunched" income qualifying under the provisions of such

section would not have greater tax obligations with respect

to such income than they would have had if such income had

been received ratably over the period of rendition of the

long-term service involved.

The question here presented is fundamentally one

of statutory construction. The controlling statute,

Internal Revenue Section 107(a), in effect with

respect to taxable years beginning after December

31, 1940, provides as follows:

''Personal Services.—If at least 80 per centiun

of the total compensation for personal services

covering a period of thirty-six calendar months

or more (from the beginning to the completion

of such services) is received or accrued in one

taxable year by an individual or a partnership,

the tax attributable to any part thereof which

is included in the gross income of any individual

shall not be greater than the aggregate of the

taxes attributable to such part had it been in-

cluded in the gross income of such individual

ratably over that part of the period which pre-

cedes the date of such receipt or accrual."

This statute was added to the Internal Revenue

Code by the Revenue Act of 1939, in recognition by

Congress of the plight of the taxpayer who rendered
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personal services for extended periods of time without

receiving compensation and then, upon receiving his

compensation, found it subjected to almost confiscatory

surtax rates, because of concentration of income in the

one tax accounting period.

It is important to note at the outset that this statute

does not impose a special form of tax or replace the

usual method of taxation, nor does this section allocate

any part of the income in question to prior years for

purposes of being taxed in and producing an income

tax liability with respect to such prior years. The

section simply places a limit on the tax payable with

respect to the receipt of income qualifying under its

provisions, by providing, ''* * * the tax attributable

to any part thereof which is included in the gross in-

come of any individual shall not he greater than the

aggregate of the taxes attributable to such part, had it

been included in the gross income of such individual

ratably * * *" (Emphasis added.)

Since all of the income of the Petitioners is com-

munity in character, one-half thereof belongs to each

of them and the respective gross income of each can

either be reported separately or aggregated in a joint

return, but in any event it is the gross income of each

of the individual Petitioners and under the aforesaid

limitation provision of Section 107(a), the tax at-

tributable thereto shall not be greater than the aggre-

gate of taxes attributable thereto had it been ratably

included in the gross income for the prior years in

question.
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This limiting statutory provision permits each of the

Petitioners to determine what the aggregate of taxes

attributable to that part of Section 107(a) income in-

cluded in their respective gross incomes for the year

1945, being the year of receipt, would have been if

received ratably.

It is submitted that Section 107(a) requires an

interpretation and application to the facts in this

proceeding which provide a limitation on the tax

liability of the Petitioners computed in whatever per-

missible manner is most advantageous to the taxpayers.

Section 107(a) of the Internal Revenue Code has

consistently been applied in judicial decisions in a

liberal manner in order that taxpayers may receive the

full benefit of the relief intended and not be deprived

thereof through strained or technical construction and

requirements.

This liberal judicial attitude toward Section 107(a)

is illustrated by the case of Marshall v. Commissioner,

(1950) 14 TC No. 12, affirmed per curiam (C.A. 3rd,

1950), 185 F. (2d) 674, holding that a law partner was

entitled to the benefits of Section 107(a) with respect

to legal fees received by the partnership in the taxable

year, even though he had not been a partner for thirty-

six months and the services had been commenced

not only prior to his admission to the partnership but

even prior to his association with the firm in any

capacity.

The same result was reached in the cases of Nielson

V. Commissioner (1950), 9 T.C.M. 57, affd. (CCA. 9th,
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1951), 187 F. (2d) 233, and Enersen v. Commissioner

(1950), 9 T.C.M. 42, affd. (C.A. 9th, 1951) 187 F. (2d)

233. The Commissioner has acquiesced in these deci-

sions and the rule is now set forth in G.C.M. 26,993,

1951-2 C.B. 4.

The same rule and result was applied in the case of

joint venturers in Van Hook v. TJ. S. (1952) 107 F.

Supp. 499.

Of particular significance to the present issue is the

implicit basis of decision in the aforesaid cases, namely

that Section 107(a) is a measure of tax for the current

taxable year in which the income is received and not

a provision operating to modify or affect tax liability

for any prior years. In affirming the results reached

by the Tax Court in these cases, this Court and the

Court of Appeals for the 3rd Circuit approved as the

basis of decision the following language of the Tax

Court in the Marshall, Nielson and Enersen opinions

:

"Since it is the status of the recipient of the

income in the year of receipt and not either his

status in prior years, Frederico Stallforth, 6 T.C.

140 (Dec. 14, 1950), nor the identity of the indi-

vidual who contributed the services, that is made
to govern the application of Section 107 in its

present form, we are satisfied that under the facts

of this proceeding petitioner correctly computed

his tax by use of its provisions.
'

'

Such liberal judicial attitude is also illustrated by

the cases of Knox v. Commissioner- (1948), 10 T.C.

550, Myers v. Commissioner (1949), 12 T.C. 648, and

Thayer v. Commissioner (1949), 12 T.C. 795, in each
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of which the taxpayers were held entitled to the same

benefits which they would have realized had the

''bunched" income been actually received in the years

to which it was hypothetically attributed under the

provisions of Section 107.

Thus, the Knox case held that the ''forgiveness

feature" of the current Tax Payment Act of 1943 was

applicable to income attributed to 1942, under Section

107(a), so as to relieve the taxpayer of seventy-five

per cent of the tax which would have otherwise been

payable thereon.

Especially persuasive of the correctness of the Peti-

tioners' contentions is the case of Myers v. Commis-

sioner, supra. Myers had filed a tax return for 1941

claiming the benefits of Section 107(a) with respect

to five items of income. The Commissioner disputed

the applicability of the section to such income and Tax

Court proceedings resulted, in the course of which

Myers also established his right to an operating loss

carry-back to 1941. The right of Section 107(a) relief

respecting the items in question was also established.

However, it then developed that because of the loss

carry-back, it was to Myers' financial advantage to

apply Section 107(a) only to one of the five items

involved, which had been held subject to its provisions.

Held : the taxpayer was entitled to adopt this method

and was not bound either by having originally claimed

Section 107(a) relief with respect to all items, or by

continuing to claim it with respect to the one item to

apply this section to all subject income. The Tax

Court stated, at page 651

:
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''We find nothing either in the statutes or in

the decisions herein which compels petitioner to

avail himself of Section 107 as to any or all of his

available income, and the fact that his right to do

so has been established by judicial determination

has not turned that right into an obligation.

''The petitioner in this case has used the only

method available to him to get the maximum bene-

fit to which he is entitled under the provisions of

Section 107 * * *"

The Court explained that uncertainties involved in

the first litigation prevented Myers from exercising an

informed choice until after its termination, and con-

cluded that he had not made any binding election

operating to prevent the most advantageous applica-

tion of Section 107(a).

Similarly, in the present case, no reason is apparent

why Petitioners should be deprived of an advantage

which others similarly situated would unquestionably

enjoy on no more substantial basis than a fortuitous

"blind choice" in electing to file joint returns in

earlier years prior to the occurrence of the facts and

realization of income qualifying under the provisions

of Section 107(a), belatedly giving said choice sig-

nificance from a tax obligation standpoint in the later

year.

Another case establishing the liberal application and

interpretation of Section 107 is Keeble v. Commis-

sioner (1943) 2 T.C., 1249, construing "calendar

years" in Section 107 to mean years of twelve months
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or 365 days, without reference to date of beginning

or ending.

The following significant language appears in the

opinion at page 1252

:

'

' The statute is remedial, granting relief to those

coming within its terms. A remedial statute should

be given a rational, sensible, construction and one

which will give the relief it was intended to pro-

vide. Bomvit Teller d Co. v. United States, 283

U.S. 258; F. Harold Johnston, Executor, 33

B.T.A. 551; Michel J. A. Bertin, I.T.C. 355."

1 Mertens, Federal Income Taxation, Sec. 309, p. 71,

states: ^'Construction of Relief or Remedial Provi-

sions. It is frequently said that relief or remedial

provisions must be liberally construed to effectuate

the objective sought", and cites abundant authority.

In the present case. Petitioners ask only that, in

accordance with the fundamental purpose of Section

107(a), they be permitted to compute their tax as they

obviously would have done and pay no greater tax

than they would have been obligated to pay, had their

Section 107(a) income been received ratably over the

years, as the services which produced it were per-

formed.

The recent case of Hofferhert v. Marshall, 4th

C.C.A., No. 26,516, decided December 16, 1952, 200 F.

(2d) 648, is one of particular significance in the de-

termination of this appeal. The decision rendered by

the 4th Circuit Court of Appeals has now become final

since the Solicitor General has decided that no peti-

tion for certiorari will be filed. (See Prentice-Hall
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Federal Tax Report Bulletin, Vol. XXXIV No. 10,

Par. 71,052, dated March 5, 1953.)

The facts in this case were the following:

In 1948, Marshall, an attorney, received compensa-

tion for legal services performed by him over a period

of seven years. Marshall and his wife were both

residents of the State of Maryland, a common law

state. They filed a joint return for 1948 and split

the income, in accordance with the provisions of

Internal Revenue Code Section 51(b). The latter

section extended to a husband and wife residing in

common law states a right analogous to that accorded

those in community property states, to combine their

incomes and exemptions, to compute the tax on one-

half thereof and to multiply such tax by two, with

the total amount being the tax owing by the husband

and wife. In their returns for 1948, the Marshalls

pro rated the Section 107(a) compensation received

in that year over the period in which it had been

earned. The Commissioner of Internal Revenue con-

tested the return, insofar as it accounted for one-half

of the net income as income of the wife, ruling that

the entire amount of the net income was taxable to

Mr. Marshall. The taxpayers paid the asserted defi-

ciency and filed suit for refund thereof. The trial

court held for the taxpayers and the United States

Court of Appeals for the 4th Circuit affirmed, holding

that under the Revenue Act of 1948 the joint return

basis is applicable to all income received in that year,

including the fees for legal services rendered during

prior years.
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The following extract from the opinion (commenc-

ing at page 651) is deemed to be most pertinent to this

proceeding

:

^'It is objected that the effect of applying the

split of income allowed by the statute along with

the pro^dsions of section 107(a) is to arrive at

a tax less than that which would have been paid

if the income had been received in the years in

which it was earned and tax paid on it at that

time, when no splitting of income was allowed

by law. This is true; but the answer is that the

income was received when splitting was per-

mitted, and section 107(a) must be applied to it

as split. That section does not require that the

income he taxed in the year when earned hut

merely provides a formula for determining the

tax on long term compensation in the year when
it is received and, taxable. Treasury Regulation

111, sec. 29.107-1 ; Elder W. Marshall 14 T.C. 90,

aff. Commissioner v. Marshall 3 Cir. 185 F. 2d

574; Federico Stallforth 6 T.C. 140, 158. Under
the authority of the act of 1948, the joint return

is applicable to all income received by the tax-

payers in that year. One-half of that income,

including the long term compensation, is attribu-

table under the statute to each spouse and the

wife has just as much right to the benefits of sec-

tion 107(a) as the husband. The contention of

the government would nullify the effect of the act

of 1948 with respect to income representing long

term compensation; and we find nothing in the

language, in the history or in the reason and
spirit of the act which would justify such a re-

sult." (Empasis added.)
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It is submitted that the aforesaid rationale of the

Marshall case is controlling of the issue herein. As

stated in the opinion, Section 107(a) does not in any

way require that the '' bunched" income be taxed in

the year when earned, but merely provides a formula

for fixing the tax thereon in the year of its receipt.

The only tax year involved is the year in which the

Section 107(a) income is received and the only income

on which the taxes being computed under the relief

formula of Section 107(a) is income for such year

of receipt. The character of the returns filed by the

taxpayers in such year of receipt reporting Section

107(a) income should alone determine whether the

computation formula for prior years should be fixed

on a joint or separate return basis.

Actually, the identical issue involved in this appeal

was raised belatedly by Government counsel in the

Marshall case. For the first time on appeal it was

contended that because the taxpayers filed joint

returns for the years 1943, 1944 and 1945, their

method of computing the tax for 1948, pursuant to the

provisions of Section 107(a) was improper.

While admittedly merely dictum, the United States

Court of Appeals for the 4th Circuit disposed of this

contention with the following language, at page 652:

"Counsel for the government contend that, be-

cause taxpayers filed joint returns for the years

1943, 1944 and 1945, their method of computing

the tax was improper, even if they are entitled

to the benefit of the statute relied on. No such

point was made in the court below and it is too
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late to make it for the first time on appeal. 3 Am.
Jur. p. 2e5; Hormel v. Helvering, 312 U.S. 552,

556; Minmich v. Gardner, 292 U.S. 48, 53; Burnet

V. Commonwealth Imp. Co. 287 U.S. 415, 418;

A/S J. Ludwig Moivinckels Rederi et al v. Ac-

cinanto Ltd. 4 Cir. 199 F. 2d 134, 145 ; Rhodes v.

Corner. 4 Cir. Ill F. 2d 53. This court is cer-

tainly in no position to exercise the reviewing

function with respect to matters of accounting

which have not been called to the attention of

the trial court and as to which there is a sharp

dispute of fact on the part of the counsel. // the

matter were one of vital importance tve would

remand the case so that the court below might

pass upon it, hut it does not appear to he of suf-

ficient consequence to justify such action and, so

far as we are able to judge from the record he-

fore us, the point is ivithout merit." (Emphasis
added.)

Clearly the interpretation and application of I.R.C.

Section 107(a) to the facts of this case require a

result in favor of Petitioners, to be consistent with

its liberal purpose, judicial precedents and funda-

mental considerations of fairness.

B. Neither Internal Revenue Code Section 107(a) nor the regu-

lations of the Commissioner adopted thereunder require or

suggest that the computations for prior years necessary in

arriving at the limitation on tax for the current year be

made on the basis of returns actually filed for such prior

years.

Neither Section 107(a) nor the regulations there-

under state or even suggest that the computation of

the tax for the current year in which "bunched" in-
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come is received, is to be made by reference to income

tax returns as actually filed for prior years. The

statute and Regulation 111, Sec. 29.107-1 are to be

searched in vain for any reference to prior returns.

Instead, the statute reads "* * * the tax attributable

to any part thereof which is included in the gross

income of any individual, shall not be greater than

the aggregate of the taxes attributable to such part,

had it been included in the gross income of stick in-

dividual ratably over that part of the period which

precedes the date of such receipt or accrual." (Em-

phasis added.)

Certainly by the language used the statute em-

phasizes that the only tax obligation to be computed

is that for the current year of receipt of section

107(a) income, and specifically refers to "the gross

income of any individual."

It is submitted that the absence of any reference

to the ''return" by a taxpayer is indeed significant

and clearly permits the individual taxpayer to re-

construct his income and tax obligations thereon for

prior years to arrive at his current year's tax obliga-

tion, irrespective of the character of his tax returns

for prior years, as joint or separate.

The absence of the word "return" is further sig-

nificant when one considers the situation of a taxpayer

who did not file any returns for prior years, whether

because his gross income then received was below the

statutory requirement or otherwise, or the case of

erroneous or even fraudulent returns for the prior

years affected.
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Does not the statute plainly permit the taxpayer

to avail himself of the benefits thereof in the fashion

most favorable to him, while at the same time apply-

ing the tax relief to ])e availed of to income actually

received in such prior years, whether such actual

income was fully and accurately reported in returns

for prior years, or not? The plain meaning of ''gross

income of any individual" in Section 107(a) is just

that—gross income, or total income received—and

neither the statute nor the regulations contain any

warrant for insertion of the words, "as reported in

tax returns for such prior years."

Thus the fact that Petitioners filed joint returns

for prior years should have no effect upon the compu-

tation of their tax obligations for an entirely new and

different year, pursuant to Internal Revenue Code

Section 107(a) and the pertinent regulations there-

under.

C. Neither Internal Revenue Code Section 51 nor the regulations

adopted by the Commissioner thereunder operates to make
the filing- of joint returns for prior years a binding election

with respect to tax computations under Internal Revenue
Code Section 107(a) in computing the increase in taxes for

such prior years, had the ratable portion of the income then

been received, to arrive at the maximum tax for the current

year specified in Section 107(a).

The Respondent, in his deficiency notices to the Peti-

tioners, set forth as the ground of the asserted tax

deficiency solely that the filing of joint returns for

the taxable years 1942, 1943 and 1944 constituted a

binding election as to the manner of computing income

taxes for those years, pursuant to the computation of



22

taxes for the year 1945, under Internal Revenue Code

Section 107(a).

It is submitted that this asserted ground for the

deficiencies against the petitioners herein is clearly

erroneous on its face. The binding election as to the

type of return filed for any year specified in Regula-

tion 29.51-1, is clearly applicable only with respect

to the filing of amended returns for those particular

years. No attempt was made, nor do Petitioners con-

tend herein that they were entitled to change the

character of their returns as filed, or their tax liability

for the years 1942, 1943 and 1944 from joint to

separate. They filed separate returns for the year

1945, which is the only year's tax liability in question,

and the hypothetical computations required by In-

ternal Revenue Code Section 107(a) do not involve

the filing of amended or different returns for any

prior year, nor do they in any way affect the returns

or tax liabilities thereby disclosed for any prior year

or years.

Actually, Internal Revenue Code Section 51 has

never contained an express binding election require-

ment, and in fact, it was not until Regulation 111,

Sec. 29.5-1 was amended by T.D. 5687, February 16,

1949, that the election was expressly made binding.

The election specified in said regulation is obviously

based on the policy of having the tax liability for

a particular year settled insofar as possible on the

filing of a return, and on the desirability of simplify-

ing administration by preventing changes optional
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with the taxpayer unsettling his tax liability for par-

ticular years after returns for such years have been

filed.

Such policies and objectives are in no way applica-

ble or intended to be applicable, with respect to the

relief provisions of Section 107(a) since the latter

statute in no way affects the tax liability for prior

tax years, but operates solely as a limitation on tax

liability for the current taxable year in which income

falling within the definition of Section 107(a) is

received. While Section 107(a) requires reference

to and recomputations respecting prior taxable years,

such reference and recomputations are not for the

purpose of reopening tax liabilities with respect to

prior years, but solely for the purpose of arriving

at a limiting figure determining the tax for the cur-

rent taxable year. Petitioners herein in no way seek

to change their prior returns, or the basis of reporting

income received in and determining tax liabilities

for the years 1942, 1943 and 1944.

It is to be noted that the opinion of the Tax Court,

below, acknowledges the correctness of Petitioners'

contentions in this respect. While the Court expressly

withheld ruling on the point, the opinion does state,

as follows:

''It is perfectly true that in applying Section

107(a), prior tax years are not opened, and the

tax for prior years is not revised. The computa-

tions made in applying Section 107(a) constitute

only the measure of the tax for the year in which

the long-term compensation is received, 1945 in



24

this case. Section 107(a), in effect, has to do
with adjusting tax rates for the taxable year so

as to relieve a taxpayer from having to pay a tax

on 'bunched' income for one year at higher

surtax rates. Federico Stallforth, 6 T. C. 140,

158. Since, in applying Section 107(a), prior

years are not being opened, the rule about the

binding effect with respect to the year for which

the taxpayer elects to report income in either a

joint or a separate return appears to be imma-
terial, and one that does not come into play in

applying Section 107(a)." (Tr. pp. 62-63.)"^

Further, since tax recomputations for prior years

are required by Section 107(a), the administrative

inconvenience resulting from permitting Petitioners

to recompute on the separate return basis is negli-

gible, and no greater than any other important audit

or recomputation, especially as the recomputations

are made initially by the taxpayer. The tax returns

for earlier years are in no way being altered or

changed, and reference need be made only to the

amount of taxable income in each such prior year

and the tax paid therein, in order to determine the

total tax obligation for the current year of reporting

Section 107(a) income. Clearly, this involves no

greater nor more difficult burden or computation

process, whether prior year actual returns of the tax-

payer were made on a joint or separate basis, since

only a hypothetical tax computation formula is in-

volved, as selected and computed by the taxpayer in

his return for the current year.

I
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Since there is no requirement in the law or regula-

tions that filing joint returns for prior years is con-

clusive with respect to subsequent year Section 107(a)

computations, it is imreasonable, unfair and contrary

to the most persuasive analogous authority to hold

that Petitioners made a binding election in the cir-

cumstances of this case.

Since 1938, Petitioners' income had been quite low

and, indeed, they sustained losses in 1941, 1942 and

1943. There was no tax advantage at the time of

filing returns in earlier years to reporting their in-

come separately and no apparent reason why the

simpler joint return method should not be followed.

Certainly there w^as no deliberate choice made by them

with realization that their choice of method of filing

returns might have future practical financial conse-

quences. A clairvoyant tax adviser might have an-

ticipated the possibility of the Commissioner's '' bind-

ing election" argument and might have concluded

that the filing of separate returns was a worth-while

precaution.

Such method of decision, based not on a considera-

tion of existing facts in the light of existing law, but

on speculation as to both fact and law, is a caricature

on the type of informed choice which is implicit in

the idea of election.

All of the election cases which Petitioners' counsel

have discovered with respect to Internal Revenue

Code Section 51 and accompanying regulations, in-

volve an attempt by the taxpayers to change the
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method of filing returns for the particular taxable

year in question. None of such cases involve the

purely hypothetical prior year recomputations under

Section 107(a) for determination of current year's

taxes, which in no way affect the tax liability dis-

closed by returns for prior years. The significant

difference between election in the ordinary case and

that involved herein is that the former election is

based on facts, all of which have occurred, and as

to which the taxpayer does or could have all relevant

information; a true and binding election cannot rea-

sonably and fairly be based on less.

A series of analogous cases recognize the vital factor

that any binding election should be based on knowl-

edge of the facts giving the choice practical signifi-

cance, and relieving the taxpayer from the conse-

quence of a choice made in justifiable ignorance of its

future significance. See Ralph Leslie Raymond

(1936), 34 B.T.A. 1171, followed and approved in

Gentsch v. Goodyear Tire S Rubber Co. (C.A. 6th,

1945), 151 F. (2d) 997; Connor v. U. S., 19 F. Supp.

97 and Buckley v. Commissioner (C.A. (2d) 1946),

158 F. (2d) 158; reversing Buckley v. Commissioner,

45 T.C. 787.

The aforesaid cases involve the application of

foreign tax credits pursuant to Internal Revenue

Code Sections 23(c) (2) and Internal Revenue Code

Section 131 (2). It is particularly significant that the

aforesaid Revenue statutes expressly required the tax-

payer to signify in his return his desire to avail him-

self of certain authorized foreign tax credits. Despite

such language, said cases held that there was no bind-
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ing election by filing a return and failing to signify

such desire therein. The underlying rationale of the

decisions is that the foreign tax credit is a relief

measure designed to eliminate burdensome taxation

of income taxed by foreign sources and United States

possessions and, accordingly, should be liberally con-

strued, in furtherance of this purpose.

Especially significant is the following statement in

the opinion of the Second Circuit Court of Appeals

in the Buckley case, appearing at page 162:

''Section 131(a) was intended, we think, to pre-

vent a taxpayer, fully cognizant of the facts

when making its return, from subsequently

changing its position, but not to hold a taxpayer

to a choice made when unaware that its choice

had practical consequences."

It is submitted that Internal Revenue Code Section

51, and the regulations thereunder with respect to

the binding character of an election as to the type

of return filed, whether joint or separate, are not

properly applicable to the instant case.

II.

INJECTION OF AND RELIANCE UPON THE "DEDUCTION IS-

SUE" BY THE TAX COURT IS CLEARLY ERROR AND IS

NOT ONLY WITHOUT BASIS IN THE RECORD, BUT IS CON-
TRARY TO THE FACTS ESTABLISHED IN THE RECORD AND
THE STIPULATION OF FACTS ENTERED IN GOOD FAITH
BY THE PARTIES.

The result reached by the Tax Court is principally

based on what may be called ''the deduction issue".
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The Tax Court's opinion is permeated with discussion

of this issue. It also led to the Court's conclusion

that the contentions of the petitioners could not

properly be ruled upon, because of a failure of proof,

viz., that Petitioners failed to present sufficient facts

regarding their personal deductions for the prior

years involved to STibstantiate their separate return

theory of computation of tax on Section 107(a) in-

come for the year 1945.

Petitioners submit that in deciding this case in

such manner the Tax Court committed substantial

error, both as to the facts and the law.

This was a fully stipulated case, with the complete

factual stipulation of the parties being adopted as

findings of fact by the Tax Court. The sole question

raised by the statutory notice of deficiency (90-Day

Letter), the petitions filed with the Tax Court and

Respondent's answers thereto, was directed to whether

the joint returns as filed by Petitioners in prior years

constituted a binding election for purposes of com-

puting their income tax obligations on Section 107(a)

income for the taxable year 1945. There was no issue

whatsoever raised in the notice of deficiency nor in

the proceedings below by Respondent, regarding the

allocation or division of personal deductions by the

taxpayers in prior years.

The attention of this Court is specifically directed

to paragraph 5 of the stipulation of facts and espe-

cially the following language therein:

u* * * Petitioners computed the additional tax

attributable to the taxable years 1942, 1943 and
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1944 on the basis of what their tax would have

been had they filed separate returns for such

years, each reportina^ one-half of the Section 107

income attributable to each of said years." (Tr.

p. 28.)

Additionally, in paragraph 7, it was expressly stipu-

lated that the sole issue involved in these proceedings

related to the propriety of the Section 107(a) compu-

tations affecting prior years upon a separate or joint

return basis. (Tr. pp. 29, 30.)

The Tax Court is bound to observe stipulated facts

and is not free to ignore the record presented by the

parties except, possibly, perhaps, in exceptional cir-

cumstances which are not involved in this case.

Further, it is urged that a stipulation of facts should

be fairly and impartially construed in accordance

with the evident intention of the stipulating parties.

Under such standard it is particularly clear that in

this case the parties were endeavoring, in good faith,

to simplify the presentation to the Tax Court of the

only issue or controversy existing between them, a

procedure which is encouraged by the rules and prac-

tice of the Tax Court.

This Court has previously recognized the impro-

priety and unfairness of the Tax Court deciding a

case upon issues not properly before it. This rule

is well stated in Harbor Plywood Corporation v. Com-

missioner of Internal Beveniie (1944), C.A. 9th, 143

F. (2d) 780, commencing at page 783, as follows:
u* * * Nothing in his deficiency notice suggests

that and it does not appear that that contention
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was presented to the Board of Tax Appeals.

This court will not consider in support of a de-

ficiency assessment, reasons not advanced by the

Commissioner in his deficiency notice or before

the Board of Tax Appeals, especially when the

taxpayer has been deprived thereby of the op-

portunity to present evidence material thereto.

Helvering v. Tex-Penn. Co., 300 U.S. 481, 498,

57 S.Ct. 569, 81 L.Ed. 755."

See also:

Hall V. Commissioner of Internal Revenue

(1952), C.A. 9th, 194 F. (2d) 538.

Counsel for the parties did not deem it necessary

complicate the evidence and record presented to the

Tax Court in this matter with detailed itemization

of Petitioners' personal deductions for the years 1943

and 1944, but it is submitted that a careful examina-

tion of the factual record reveals adequate coverage

of the matter.

The sole prior years actually involved in the Section

107(a) computation controversy existing between the

parties to determine Petitioners' tax obligations for

the year 1945 were the years 1943 and 1944. Para-

graph 3 of the stipulation of facts clearly establishes

that in the years 1942 and 1943 (inter-related by rea-

son of the Current Tax Payment Act) the Petitioners

suffered losses resulting from business deductions and

a loss carry-over. (Tr. p. 27.) As this was a loss

appearing on Exhibit A, attached to Respondent's

notices of deficiency to Petitioners, the record unques-

tionably establishes that no personal deductions were

involved with respect to the year 1943. (Tr. p. 21.)
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Said Exhibit B also contains the following tabula-

tion (Tr. p. 21) :

1943 1944

'Net income per return $( 245.88) $2,595.39

Add:
Operating loss carry-over 1941 4,508.90

Allocation of Section 107 compensation 9,658.87 9,658.87

Income as adjusted $13,921.89 $12,254.26

Less : Standard deduction 500.00

$11,754.26"

As has been previously indicated, the record shows

that no personal deductions, standard or otherwise,

were taken with respect to the year 1943. The above

portion of the record in this case also establishes that

the Respondent would allow use of the standard de-

duction for the year 1944, so that it is beyond dispute

that no factual question existed between the parties

relating to personal deductions.

The opinion of the Tax Court also is based upon a

fundamental legal error in the following statements:

''But each spouse if he elects to file a separate

return may take only the deductions which under
the Code may properly be taken from his in-

dividual income. We can not assume in this

proceeding that Helen Ford had the identically

same allowable deductions in 1943 and 1944 as

George Ford." (Tr. pp. 61-62.)

Not only is the foregoing legal conclusion erro-

neous, but it contaminates the entire rationale of the

Tax Court decision.



32

The erroneous premise underlying this conclusion

of the Tax Court is that if separate returns are filed,

each spouse may take only such deductions as are

attributable to his or her individual income. This

rule may well have been properly applicable dur-

ing the years involved to taxpayers residing in com-

mon law states (in which case a stipulation of facts

would no doubt have taken cognizance of it), but

it is definitely in error as applied to spouses in com-

munity property states, as are herein involved.

In reporting community income on separate re-

turns, not only is it permissible to equally split all

deductions, but it is mandatory that such be done.

Bishop V. Commissioner of Internal Revenue (1945),

C.A. 9th, 152 F. (2d) 389, 390-391; Stewart v. Com-

missioner of Internal Revenue (1938), C.A. 5th, 95

F. 2d 821; O. D. 909 C.B.L. 1921, p. 254; A. G. Cle-

herg, et al, 43 B.T.A. 277.

The rule is stated, as follows, in the Stewart case,

supra, at page 822:
a* * * This contention cannot be sustained. Since

one-half of the community income is to be taxed

to the husband, it follows that the applicable

deductions should also be divided between the

husband and wife. Lucas v. Earl, 281 U.S. Ill, 50

S.Ct. 241, 74 L.Ed. 731; Turheville v. Commis-
sioner, 5 Cir., 84 F.2d 307, certiorari denied 299

U.S. 581, 57 S.Ct. 46, 81 L.Ed. 428. The net re-

sult is the important thing in applying the income

tax laws. Income and deductions must be ac-

counted for on the same basis."
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Thus, the decision of the Tax Court in charging

petitioners with failing to meet their burden of proof,

and viewing the record as inadequate to support their

contentions herein, ignores the presence of adequate

factual data in the record and applies an erroneous

legal conclusion.

The Tax Court also placed erroneous reliance upon

the cases of Helvering v. Janney, 311 U.S. 189, and

Taft V. Helvering, 311 U.S. 195. The rulings in these

cases were favorable to taxpayers, and simply do not

have any bearing on this case.

These cases actually held that in the case of a joint

return by a husband and wife, the capital losses of

one spouse could be deducted from the capital gains

of the other, and that they could also combine their

charitable contributions as a deduction from their

aggregate gross income in a joint return. These cases

involved taxpayers living in common law states,

rather than in a community property state. Thus the

Tax Court's reference to the administrative burden

upon the Respondent in reconstructing separate in-

come and separate deductions for earlier years, where

the taxpayers had filed a joint return, becomes com-

pletely inapplicable. Here it is stipulated that all

Petitioner's income was community in character in all

of the years and accordingly they were not only

entitled to split such income equally, but in doing so

they must also divide their deductions equally.

Additionally, the Tax Court was also in error in

its discussion of the Janney and Taft cases as applied
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to the facts of this case, of there being one taxable

unit consisting of the combined incomes of the spouses

under a joint return in the earlier years. The error

herein lies in the misconception that we are herein

concerned with a "taxable unit," ''a combined in-

come" or "a combined tax liability" for earlier years
\

in which joint returns may have been inadvertently I

filed. Instead, the controversy relates to taxable

units, incomes and liabilities for no year other than
j

1945, in which Section 107(a) income was actually

received and reported in separate returns filed for

1945 by the Petitioners.

It is of fundamental importance to the proper de-

termination of the controversy herein to realize that

the only income, upon which tax is being computed

pursuant to the formula established by Section

107(a), is income for the year of receipt of such

income, namely, 1945. Separate returns were filed

by the Petitioners for the year 1945, and it is the

character of such returns for such year which should

properly determine their right to make the necessary

Sec. 107(a) tax computations on a separate return

basis.

The construction of Section 107(a) contended for

by the Petitioners can be soundly administered, con-

sistent with the language and objectives of the statute

and it is proper and necessary to give to Petitioners

the full measure of tax relief intended by the statute.

Petitioners respectfully submit that the decision

of the Tax Court herein is clearly erroneous and



85

should be reversed, with directions to enter decision

for the Petitioners.

Dated, San Francisco, California,

April 1, 1953.

Freed, Gtebauer & Freed,

Counsel for Petitioners.

Eli Freed,

Emmett Gebauer,

Of Counsel.
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OPINION BELOW

The opinion of the Tax Court (R. 51-67) is reported

at 18 T.C. 387.

JURISDICTION

The petition for review (R. 98) involves deficiencies

in individual income taxes for the taxable year 1945,

in the total amount of $2,318.58. A notice of deficiency

was mailed to each taxpayer on March 2, 1950. (R. 6,

16.) Each taxpayer filed a petition for redetermina-



tion with the Tax Court on May 25, 1950 (R. 3-9,

12-21), under the provisions of Section 272 of the In-

ternal Eevenue Code. The decisions of the Tax Court

sustaining the Commissioner's determinations of defi-

ciencies were entered May 23, 1952, and served May 26,

1952. (R. 67-68.) On June 20, 1952, taxpayers filed

a motion for rehearing, reconsideration and revision

of the opinion and decision of the Tax Court (R. 69-

90), which was denied on September 4, 1952 (R. 95-96).

The cases are brought to this Court by a petition for

review filed by the taxpayers on October 10, 1952

(R. 98-102), pursuant to the provisions of Section

1141(a), Internal Revenue Code, as amended by Sec-

tion 36 of the Act of June 25, 1948.

QUESTION PRESENTED

The taxpayer-husband, a lawyer, received fees in

1945 for services rendered over a period in excess of

36 months prior thereto. That income, under Cali-

fornia law, was community income of the taxpayer

and his wife, each of whom had filed separate returns

for 1945. In certain prior years they had filed joint

returns.

The question is whether the Tax Court was correct

in sustaining the Commissioner's determination that,

since the taxpayer had filed joint returns for the prior

years to which the long term fees were allocable, they

are not entitled, in arriving at their 1945 tax liability

under Section 107(a) of the Code, to compute their

hypothetical tax for prior years upon a separate return

basis.



STATUTE AND REGULATIONS INVOLVED

These are set forth in the Appendix, infra.

STATEMENT

There is no dispute as to any of the facts, part of

which were stipulated (R. 26-30) and adopted, as stip-

ulated, by the Tax Court as its findings of fact (R. 54).

The facts may be summarized and explained as

follows

:

Taxpayers, husband and wife, are residents of Cali-

fornia where they resided during the years 1937

through the taxable year 1945. For the years 1938-

1944, inclusive, taxpayers filed a single joint return;

for the years 1937 and 1945, each taxpayer filed a sep-

arate individual return. Taxpayers reported on the

cash basis. All the income for each of the years 1937-

1945, inclusive, was community income. (R. 54).

Taxpayer George K. Ford is a lawyer. In 1945 he

received payment for legal services rendered to clients

over a period of more than 36 months, all of which was

long-term compensation within the scope of Section

107(a) of the Internal Revenue Code, in the total

amount of $39,999.76. (R. 27, 54.) This compensation

for services was community income,^ and one-half

thereof, or $19,999.88, was the income of each tax-

payer.^ (R. 28, 54-55.)

iDeering's Civil Code of California (1949), Sec. 161(a).

^United States v. Malcolm, 282 U.S. 792; 0'Bryan v. Commis-
sioner, 148 F. 2d 456 (C.A. 9th) ; Boland v. Commissioner, 118 F.

2d 622 (C.A. 9th).
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This long-term income, received in 1945, was "allo-

cable" to the years 1937 through 1945, as follows

(R. 55) :

Each Taxpayer's
Part AUocable One-Half of

Year to Each Year Allocable Part

1937 $ 190.28 $ 95.14

1938 285.43 142.72

1939 1,834.39 917.20
1940 2,608.93 1,304.47

1941 2,608.93 1,304.47

1942 4,371.42 2,185.71

1943 9,658.87 4,829.44

1944 9,658.87 4,829.44

1945 8,782.64 4,391.32

Total .$39,999.76

The net income (or loss) as shown by the return

filed for each year 1937 through 1944, plus the "alloca-

tion" to each year of a part of the Section 107 income,

was as follows (R. 55) :

Net Income Per
Return Plus Allocation

Year of Sec. 107(a) Compensation

1937 $10,677.74*

1938 1,317.44

1939 2,926.90

1940 3,674.51

1941 (5,059.22)**

1942 2,241.31

1943 13,921.89

1944 12,254.26

* Separate returns filed for 1937.

** Adjusted for net loss carry-over from 1941.



In claiming the benefits of Section 107(a) of the

Code with respect to that income, taxpayers computed

the additional tax attributable to the taxable years

1942, 1943, and 1944^ on the basis of what this tax

would have been had they filed separate returns for

such years, each reporting one-half of the Section 107

income attributable to each such year. (R. 28-29.)

As explained by the Tax Court, with reference to

taxpayer George K. Ford, the method of applying Sec-

tion 107(a) to the year 1944, for example, was as

follows (R. 58-59) :

After making the adjustment for the purposes of

Section 107(a) of adding part of the long-term income

''allocable" to 1944 ($9,658.87), to the net income

($2,595.39) reported on the joint return, the income

for 1944, as adjusted, was $12,254.26. By dividing that

amount in half, taxpayer obtained the figure $6,127.13

which he claimed would have been his individual net

income for 1944 had he reported his separate income

in a separate individual return for that year. Tax-

payer then applied the 1944 tax rates to his hypo-

thetical 1944 net income, and found a tax of $1,286.86.

The tax reported and paid for 1944, under the joint

return, was $306. Taxpayer divided that tax by two

^ For the years 1938 and 1941, no tax was due on the ori^nal

return on the adjustment under Section 107(a). Because of the

for^veness feature of the Current Tax Payment Act of 1943, c.

120, 57 Stat. 126, the years 1942 and 1943 were considered together

and the tax liability is shown for 1943 only. (R. 21, 56-57.) The

amounts of taxes "attributable" to 1939 and 1940 are so small that

the issue as to those two years has, in effect, been waived and only

the Commissioner's computations for 1943 and 1944 have been

challenged.
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in order to obtain his one-half. He then subtracted

that amount ($153) from the tax ($1,286.86) which he

claimed to be attributable to 1944, and arrived at his

tax ($1,133.86) for 1944 "attributable" to long-term

income allocated to 1944. In schedule form the com-

putation is as follows (R. 59) :

Hypothetical 1944 income
-,..-,•, I J

George K. Helen L.
divided on separate return Ford Ford

basis $6,127.13* $6,127.13

Hjrpothetical 1944 tax on sepa-

ate return basis 1,286.86 1,286.86

Less tax paid, $306, 1/2 to each . . 153.00 153.00

*

Tax "attributable" to 1944 part

of long-term income $1,133.86 $1,133.86

* Equal division of reconstructed net income, $12,254.26, for

1944, under sec. 107(a).

In determining the deficiency for each taxpayer for

1945, the Commissioner computed the tax on the income

for each year as though the "allocable" part of the

long-term income received in 1945 had been received in

each prior year. In so doing, the Commissioner took

the net income reported in a tax return for a prior year

and added thereto the "allocable" part of long-term

income to get adjusted net income for that year. He
then applied the tax rates in effect for such year to the

adjusted net income for the year which gave him the

"correct tax liability" for that year. He then sub-

tracted the "tax disclosed by the original return" from

the "correct tax liability" to get the tax "attributable"

to the "allocated" part of the long-term income.



(R. 56.) The following schedule gives the Commis-

sioner's computations (R. 56)

:

1937 1939 1940 1943 1944
Correct tax $611.84 $5.37 $57.51 $4,025.97 $3,249.25
Tax, original return 602.73 306.00

Tax attributable to '
' allocated '

'

comp $ 9.11 $5.37 $57.51 $4,025.97 $2,943.25

The Commissioner then determined that the correct

tax liability of each taxpayer for 1945, applying the

provisions of Section 107(a), was $3,011.08 (the

amount of tax on 1945 income, including part of the

long-term income), plus $3,525.17 (the aggregate of the

taxes attributable to prior years), or a total tax for

1945 of $6,536.25. (R. 9, 19, 58). The Commissioner

obtained the figure $3,525.17 in the case of each tax-

payer by dividing in half the tax which he found to be

attributable to the earlier years 1939, 1940, 1943, and

1944, for which years joint returns had been filed.

(R. 58.) The following schedule illustrates the last

step in the Commissioner's computation (R. 58)

:

Year

1937

1939

1940

1943

1944

Tax Attributable
to Prior Year

Tax of Each
Taxpayer for 1945

$ 9.11

5.37

57.51

4,025.97

2,943.25

$9.11* $ 9.11

2.69

28.75

2,012.99

1,471.63

$3,525.17

For each petitioner, for 1937, separate returns filed.



Accordingly, the Commissioner asserted a deficiency

against each taxpayer in the amount of $1,159.29. (R. 7,

17.) The Tax Court sustained the Commissioner's

determinations. (R. 67-68.)

SUMMARY OF ARGUMENT

Section 107(a) of the Internal Revenue Code re-

quires that a taxpayer compute his tax on long-term

income in the year of receipt as if part of that income

had actually been received in the prior years to which it

is allocable. Such a computation requires, in turn,

that, for the purpose of making the computation, the

taxpayer adhere to the method (whether single joint

return or separate individual return) selected for re-

porting his income in the prior years. The rule that

the method chosen by the taxpayer for reporting his

income constitutes a binding election has not been

abandoned or changed in any way for the purpose of

applying the tax benefits accorded by Section 107(a).

Since, under that rule, taxpayers herein could not have

changed from the joint return method of reporting in-

come, elected by them for the years 1943 and 1944, had

they filed amended returns for those years, neither can

they change from that method to separate individual

return basis for the purpose of computing the hypo-

thetical tax due for those years under the provisions of

Section 107(a).

The benefits accorded by Section 107(a) are in the

nature of an exemption and its provisions are therefore

to be strictly construed.

Assuming, arguendo, that the taxpayers' theory that

their tax liabilities for the prior years may be recom-
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puted on a separate return basis was correct, they have

not followed their own theory, as the Tax Court held,

since they failed to establish their separate in-

dividual deductions for the years 1943 and 1944. In the

absence of such information, it was not possible to

determine the taxpayers' taxable income for those

years, nor the tax attributable thereto, on a separate

return basis.

ARGUMENT

[n Computing Their Tax Liability for a Given Year Under
Section 107(a), Taxpayers May Not Disregard the

Manner in Which They Filed Their Returns in Previous

Years.

The problem presented in this case involves the

method of computation required by Section 107(a) of

the Internal Revenue Code (Appendix, infra) for the

purpose of ascertaining the amount of tax due from the

taxpayers as a result of the receipt in 1945 of compensa-

tion received for services rendered over a period of

36 months or more.

There is no controversy with regard to the right of

the taxpayers to the benefit of the provisions of Section

107(a) under the facts of these cases. (R. 27.) The

sole argument relates to the method of computation for

the years 1943 and 1944,'' when joint returns were filed,

in view of the fact that taxpayers filed separate income

tax returns for the taxable year 1945. (R. 28.) It is

taxpayers' theory that, for the purpose of making the

computation under Section 107(a), they may, in

allocating part of their long-term income to the years

1943 and 1944, disregard the fact that they filed joint

See footnote 3, supra.



10

returns in those years and compute their hypothetical

tax as if they had filed separate returns. It is the posi-

tion of the Commissioner that taxpayers, having made

a binding election to file joint returns in 1943 and 1944

must, in applying Section 107(a), compute their hypo-

ethetical tax liability for those years on the basis that

they were a single taxable unit.

In order to be entitled to the special tax treatment

accorded by Section 107, a taxpayer is required to bring

himself within the letter and spirit of the Congressional

grant. United States v. Robertson, 190 F. 2d 680 (C.A.

10th), affirmed, 343 U.S. 711; Lindstrom v. Commis-

sioner, 149 F. 2d 344 (C.A. 9th). In the latter case this

Court, viewing Section 107 as akin to a special exemp-

tion provision, observed (p. 346) that such provisions

are "to be strictly construed". See Sovick v. Shaugh-

nessy, 92 F. Supp. 202, 205 (N.D. N.Y.) ; cf. Slough

V. Commissioner, 147 F. 2d 836 (C.A. 6th). In speak-

ing of Section 107, the Court of Appeals for the Second

Circuit stated in Smart v. Commissioner, 152 F. 2d 333,

335, certiorari denied, 327 U.S. 804, that "the section

is an exception and as such must submit to close

scrutiny; and—what is more important—Congress

has been sparing in the relief given." After noting the

provisions of Section 107 in its original form and the

changes made by the 1942 amendment, that court

further observed (p. 335) that it was not permitted

"any assumption that it [Section 107] is infused with

a broad purpose, which we should ramify as the

occasion may demand." The cases cited by taxpayers

(Br. 11-19) in support of fes argument for a liberal
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construction of Section 107 do not support that proposi-

tion. Thus, for example, Marshall v. Commissioner, 14

T.C. 90, affirmed, 185 F. 2d 674 (C.A. 3d) ; Nielson v.

Commissioner, decided January 26, 1950 (1950 P-H
T.C. Memorandum Decisions, par. 50,025), and

Enerson v. Commissioner, decided January 26, 1950

(1950 P-H T.C. Memorandum Decisions, par. 50,024),

both affirmed, 187 F. 2d 233 (C.A. 9th), merely stand

for the proposition that a partner, reporting his share

of long-term partnership income, may avail himself of

the Section 107 limitation even though he was not a

member of the partnership at the time the services

were rendered. The case of Hofferbert v. Marshall, 200

F. 2d 648 (C.A. 4th), merely stands for the proposition

(as to which there is no controversy in the present

case) that the benefits of Section 107(a) may be applied

to income split between husband and wife.

In computing their tax liability for the taxable year

1945, taxpayers agree with the figures set forth by the

Commissioner in Exhibit "B" (R. 21) down to the

point "Income as adjusted" which is shown as

$13,921.89 for 1943 and $12,254.26 for 1944. At that

point, taxpayers divided the income as adjusted equally

between them as though they had filed separate returns,

computed the hypotheticaF tax on that divided figure,

subtracted one-half the tax paid for the particular year

and arrived at a hypothetical tax of $1,619.68 for 1943

and $1,133.86 for 1944. (R. 48-49.) Taxpayers thus

^ The computation is hypothetical since Section 107(a) does not

require that the income be taxed in the year when earned but merely

provides a formula for determining the tax on long'-term compensa-

tion in the year when it is received and taxable.
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determined their "aggregate" tax for the years 1937-

1944, inclusive, to be $2,794.09 each, and their respective

tax liability for the taxable year 1945 to be $5,805.17.

(R. 50.)

The Commissioner on the other hand, following the

joint return basis of reporting income which taxpayers

had elected, computed the hypothetical tax on the in-

come as adjusted for each of the years 1943 and 1944,

subtracted therefrom the total tax paid for each year,

and divided the result by two in order to arrive at the

hypothetical tax attributable to each taxpayer, or

$2,012.99 for 1943 and $1,471.63 for 1944. The Com-

missioner thus determined the "aggregate" tax of each

taxpayer for the years 1937-1944, inclusive, to be

$3,525.17 (R. 21, 47-48, 49), resulting in a deficiency

against each taxpayer for 1945 of $1,159.29 (R. 9, 19).

In its opinion, sustaining the Commissioner's deter-

minations, the Tax Court pointed out that taxpayers,

in fact, had not even applied the theory which they

contend is proper under Section 107(a). (R. 61, 62.)

The Tax Court held that it therefore could not approve

taxpayers' computations of taxes with respect to the

years when joint returns had been filed, and accord-

ingly sustained the Commissioner's determinations of

deficiencies. (R. 62, 67, 68.) In support of its holding

that the taxpayers had not even applied their own

theory, the Tax Court pointed out that taxpayers had

offered no evidence as to what their separate in-

dividual deductions were for 1943 and 1944—factors

which had to be known in order to alrrive at each

taxpayer's individual net income. (R. 61.) It fur-
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ther pointed out tliat where husband and wife elect

to file separate returns, each may take only the deduc-

tions which, under the Code, may properly be taken

from his individual income, and stated that in the in-

stant case it could not assume that the taxpayers each

had the identically same allowable deductions for

1943 and 1944. Thus, as the Tax Court concluded, tax-

payers did not determine the alleged tax attributable to

those years by applying their own theory, but rather

(using the year 1944 as an example) (R. 62)

—

they have followed a hybrid method under which

they took the net income for 1944, resulting from

off-setting combined deductions against combined

income, computed on the basis of a joint return,

which they then arbitrarily divided in half in order

to apply the tax rates which would be applied on

the basis of a single return.

Clearly, since the taxpayers failed to establish what

their individual deductions were for the years 1943 and

1944, the method of computation which they have

applied is at odds with the requirements of Section

107(a) since it does not correctly reflect the tax

attributable to that part of the long-term income

allocable to those years. If, in the instant case, tax-

payers had each received one-half of $9,658.87 (R. 20)

in each of the years 1943 and 1944 and reported it on a

separate return basis, each would have been required to

show also his or her own separate deductions. Unless

their deductions were identical, the amount of tax due

for those years would have differed. In the absence of
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proof of those deductions, it is not possible, as the Tax

Court concluded, to determine what each taxpayer's tax

would have been for those years.

Taxpayers' argument (Br. 30-33) that the record

reveals adequate coverage of the matter of personal

deductions for 1943 and 1944 since "no personal deduc-

tions were involved with respect to the year 1943"

(R. 30) and the use of the standard deduction was

allowable for 1944 (R. 31) involves a misapplication of

the facts in the first instance and ignores the further

fact that the manner of taking deductions is one the

taxpayer must elect.

The steps involved in computing long-term income

under Section 107(a) are set forth in Section 29.107-1

of Treasury Regulations 111 (Appendix, infra) and

provide in part that the tax attributable to any one of

the years preceding the taxable year shall be computed

as if the ratable portion of that income had been re-

ceived in such year. Application of that step to the

year 1943 converts any loss for that year to a profit

(R. 21) and consequently separate personal deductions

would be involved and should be taken into considera-

tion in determining the hypothetical tax liability of

each taxpayer for that year.

Under Internal Revenue Code Section 23 (aa), as

added by the Individual Income Tax Act of 1944, c.

210, 58 Stat. 231, and effective for taxable years be-

ginning after December 31, 1943, and Section

29.23 (aa)-l (b)(1) and (d) of Treasury Regulations

111, taxpayers had an irevocable election either to take

the standard deduction allowable or to itemize their
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deductions—the election to be signified on their

returns. Prior thereto (i.e. for 1943) taxpayers were

required to itemize their deductions. In computing

their hypothetical tax liability for 1943, therefore, it

was incumbent upon taxpayers to establish what their

deductions were for that year. As to 1944, the tax-

payers' returns were not offered in cAddence and con-

sequently it is not known whether they elected to item-

ize their deductions for that year or take the standard

deduction allowable. If the former, taxpayers failed

to establish the individual deductions to which they

would have been entitled ; if the latter, taxpayers have

failed to establish the election.

As an additional reason in support of its ruling, the

Tax Court observed (R. 63) that, even if it were proper

for taxpayers to reconstruct income and tax for the

years 1943 and 1944 on an individual basis, taxpayers

erred, under their theory, in not introducing the facts

concerning their separate deductions for those years,

since the deductions of spouses who file a single joint

return may be treated in ways which have a different

result taxwise than when separate returns are filed.

Helvering v. Janney, 311 U.S. 189; Taft v. Helvering,

311 U.S. 195.

Taxpayers' argument (Br. 27-34) that the '' deduc-

tion issue" forming the basis of the Tax Court's de-

cisons is without basis in the record and is contrary to

the stipulated facts is incorrect. In the first place, the

language of paragraph 5 of the stipulation of facts
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(R. 28-29)^ quoted by taxpayers in their brief (pp. 28-

29) is not to be taken to mean that in applying Section

107(a) taxpayers computed their taxes for the years

1943 and 1944 with regard to their allowable individual

deductions for those years. The last part of the sen-

tence omitted from taxpayers' quotation clearly shows

that the only factor considered in making those com-

putations was the addition of the long-term income

attributable to each of those years. No mention was

made of deductions. A fair and impartial construction

of that part of the language of paragraph 5 of the

stipulation shows no intent on the part of the Com-

missioner to accept the taxpayers' computation as

showing their correct tax liability for 1943 and 1944

even upon the application of their own theory. The

Tax Court therefore did not ignore the stipulated facts

in deciding the cases upon the "deduction issue".

Neither did consideration of the matter of deductions

raise an issue not presented to the Tax Court nor did

it amount to advancing a reason in support of the de-

ficiency assessment not stated in the deficiency notices,

for it was inherent in both. The deficiency notices

merely stated that the filing of joint returns for 1943

and 1944 constituted a "binding election" as to the

manner of computing taxes for those years. (R. 8, 18.)

The issue stipulated by the parties (R. 29-30) did no

^ Reading in part as follows

:

* * * petitioners computed the additional tax attributable to

the taxable years 1942, 1943, and 1944 on the basis of what

their tax would have been had they filed separate returns for

such years, each reporting one-half of the Section 107 income

attributable to each of said years.
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more than raise that point as a question of law. In

effect, the Tax Court, rather than ignoring the stipula-

tion of the parties, merely concluded that it was in-

sufficient to sustain taxpapers' burden of proof. Cf.

Niles Bement Pond Co. v. United States, 281 U.S. 357

;

Burnet v. Houston, 283 U.S. 223, 227-228.

Apart from the fact that taxpayers have failed to

prove what the taxes attributable to the years 1943 and

1944 would have been if they had filed separate returns,

it is the position of the Commissioner that this method

of computation sought to be applied by taxpayers is

erroneous and cannot be applied in any event since tax-

payers had made a binding election to file joint returns

for those years. Although at one point, the Tax Court

commented that the rule about the binding effect of

the method of filing a return was "immaterial''

(R. 63), at another, it recognized the rule as offering

a '* strong indication" that the taxpayers' theory should

not be approved (R. 63). In any event, the Tax Court

did not pass upon the applicability of the rule with

respect to the instant case. (R. 63.)

It is well established that the election of a taxpayer

under Section 51(b) of the Code to file a joint or

separate return, even in a community property state, is

a binding one and may not be changed either by the tax-

payer or the Commissioner. Pacific National Co. v.

Welch, 304 U.S. 191; Lamb v. Smith, 183 F. 2d 938

(C.A. 3d) ; Binder v. Welch, 107 F. 2d 821 (C.A. 9th)

United States v. Pettigrew, 81 F. 2d 666 (C.A. 9th)

Champlin v. Commissioner, 78 F. 2d 905 (C.A. 10th)

Radiant Glass Co. v. Burnet, 54 F. 2d 718 (C.A. D.C.)
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Morris v. Commissioner, 40 F. 2d 504 (C.A. 2d) ; Rose

V. Grant, 39 F. 2d 338 (C.A. 5th), petition for certiorari

granted, 282 U.S. 821, petition dismissed, 283 U.S. 867;

Treasury Eegulations 111, Section 29.51-1 (b); I.T.

1372, I-l Cum. Bull. 238 (1922).

The rule applied in the foregoing cases was stated as

follows in Rose v. Grant, supra (p. 341) :

The statute gives the right to the husband and

wife to file either a separate return or a joint re-

turn, but not to change from one to the other at any

time it appears to their advantage to do so. The

impossibility under such a system of determining

the amount of tax due * * * as well as the admin-

istrative inconvenience thereof, condemns it.

By filing joint returns in 1943 and 1944, taxpayers

combined their respective gross income to determine

their aggregate gross income to their advantage tax-

wise for those years. Because of that election, tax-

payers cannot now be heard to complain that this choice

has proved disadvantageous.

As*the Tax Court noted (R. 62), in applying Section

107(a) prior tax years are not opened and the tax for

prior years is not revised, since the computations to be

made thereunder constitute only the measure of the

tax for the year in which the long-term compensation

is received. In seeking to apply their method of com-

puting their 1945 tax liability, however, the taxpayers

are in effect seeking to reopen the prior tax years to

which the long-term income involved herein is allocable,

and thus to impose an uncalled for administrative

burden upon the Commissioner.
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Under the Commissioner's method, the tax attribut-

able to long-term compensation is readily computed.

The allocable portion is merely added to the net income

as reported for a given year and the tax computed on

the combined amount according to the rates in force

for that year. The difference between that figure and

the tax reported and paid represents the tax attribut-

able to the compensation allocable to the particular

prior year. On the other hand, if the income and tax

for the prior year are to be determined on a different

basis from that on which they were reported and com-

puted, as taxpayers urge, the result would be that addi-

tional computations, involving new factual and legal

determinations as to the proper gross income and de-

ductions on the new basis, would have to be made. For

example, when a joint return is filed for a prior year,

all income and deductions of both spouses are liunped

together on the theory that the spouses are a taxable

unit. If, however, they are to be permitted to compute

their Section 107(a) tax on the basis of separate re-

turns for that year, the income and deductions of each

spouse must be determined. The necessity for this

determination would not be eliminated in a community

property state because even in such states spouses may
have separate deductions, in addition to community in-

come and deductions.^ Consequently, if a taxpayer

"^ Taxpayers' assertion (Br. 32) that in reporting community in-

come on a separate return basis it is mandatory that all deductions

be equally split, is correct only if it is limited to community deduc-

tions (see Bishop v. Commissioner, 152 F. 2d 389 (C.A. 9th)), or

stated another way, to deductions "applicable" to the community

income {Stewart v. Commissioner, 95 F. 2d 821 (C.A. 5th)).
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may, for purposes of Section 107(a) recompute his

income and tax for a prior year on the changed basis,

the Commissioner would have the burden, in auditing

the Section 107(a) liability of investigating the facts

as to the nature of the income and deductions for the

prior year and of determining their proper classifica-

tion. An additional administrative burden would thus

be imposed, which in some cases might require in-

vestigation of facts extending back ten or fifteen years

or more. Similarly, if the situation were reversed, the

taxpayer, in combating the Commissioner's determina-

tions, would be subjected to the burden. It seems plain

that Congress did not intend that a redetermination of

the income and tax for prior years be made on a new

basis, but rather, that it intended to use the income

and tax liability on the basis reported for the purpose

of computing the tax arising from a hypothetical

spreading of the lump sum compensation received in

one year over prior years.

But taxpayers argue (Br. 19-21) that neither Section

107(a) nor the applicable Regulations require any

reference to income tax returns as actually filed for

prior years. Taxpayer thus ignores the plain language

of the statute reading "had it been included in the gross

income of such individual ratably over that part of the

period which precedes the date of such receipt or

accrual." Obviously this language refers to the gross

income as reported in the returns filed for the preced-

ing years when the long-term income was earned. For

the years in question, 1943 and 1944, taxpayers re-

ported their gross income as one taxable unit and not as

individuals. That method, therefore, is to be used as



21

the basis for computing their hypothetical tax liability

for 1943 and 1944.

Taxpayers argue further (R. 21-27) that the binding

effect of the type of return filed applies only to the

filing of an amended return for a particular tax year,

and has nothing to do with the application of the pro-

visions of Section 107(a). Taxpayers agree (Br. 23),

however, that the computation under Section 107(a) is

hypothetical in that the statute does not allow and the

recomputations are not made for the purpose of reopen-

ing tax liabilities with respect to the years when the

services were performed. Even if the statute did pro-

vide for a reopening of the previous years, instead of

a hypothetical recomputation of tax for those years,

taxpayers would be unable to file amended separate

returns for 1943 and 1944, or change their method of

reporting, in the absence of some express statutory

authority to do so. By the same token, if taxpayers

could not change their method of reporting, if Section

107(a) permitted reopening of the previous years,

neither can they recompute their tax for years in which

joint returns were filed, even hypothetically, as though

separate returns had been filed, merely because it now

appears that a tax saving would have been effected in a

later year had separate returns been filed in an earlier

year.

Taxpayers' assertion (Br. 18-19) that Hofferhert v.

Marshall, supra, involved the "identical issue" pre-

sented in this appeal is erroneous. In that case, the

taxpayer-husband was a partner in a law firm which

received a fee in 1948 which could be allocated over
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prior years under Section 107 (a) . The income and tax-

splitting benefits of Section 12 (d)^ and Section 51 (b)^

of the Code became available for the first time in 1948.

The husband and wife had filed a joint return for that

year and also had filed joint returns for certain prior

years. The Commissioner argued, contrary to the con-

tention of the taxpayers, that they were not entitled to

compute their hypothetical tax liabilities for the earlier

years on an income and tax-splitting basis because to

do so would be in effect to apply Sections 12(d) and

51(b) retroactively to years to which Congress had

not made them applicable. The decision of the Fourth

Circuit in that case affirmed the decision of the Tax

Court holding in favor of the taxpayers. The Commis-

sioner's further argument, made for the first time on

appeal, that taxpayers erred in their method of com-

puting their hypothetical tax liability for prior years

in which joint returns had been filed, as an examination

of the record in that case shows, was based upon the

following facts : only one spouse's half of the long-term

income allocable to a given year for which a joint return

was filed was added to the reported net income for that

year. The new tax was then calculated, and the pre-

viously paid tax was subtracted to give a new balance

due (on one-half of income) which was then doubled to

allow for the tax on the share of the second spouse.

The Commissioner argued that such method of compu-

tation was erroneous since the total income of both

8 As added by Section 301 of the Revenue Act of 1948, c. 168, 62

Stat. 110.

^ As amended by Section 303 of the Revenue Act of 1948, supra.
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spouses should have been added to the net income re-

ported and the tax calculated on the sum thereof less

exemptions. The comment of the Fourth Circuit, that,

in spite of the fact that the point was raised too late,

it did not appear to be of sufficient importance to re-

mand the case, related apparently to that court's

erroneous belief that it made no difference in the tax

as a matter of dollar and cents.

Since, in the instant case, the taxes attributable to

long-term income for years prior to its receipt are to be

computed as if the allocable portion was actually re-

ceived in such years, and since there was only one gross

income and one tax liability for each of the years 1943

and 1944, it follows that under the plain language of

Section 107(a) the taxes attributable to those years

must be computed on the basis of the joint returns filed,

and not as if separate individual returns had been filed.

There is nothing in the applicable statute or Regula-

tions to suggest that Congress intended to permit a tax-

payer to do otherwise, and the fact that hindsight would

have dictated a contrary election does not sanction or

justify the taxpayers' claim that their tax liability

should be computed accordingly. Cf . Pacific National

Co. V. Welch, supra.
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CONCLUSION

The judgments of the Tax Court are correct and

should be affirmed.

Respectfully submitted,

H. Brian Holland
Assistant Attorney General.

Ellis N. Slack,

Helen Goodner,

George F. Lynch,
Special Assistants to the

Attorney General,

April, 1953.
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APPENDIX

Internal Revenue Code:

Sec. 107 [As added by Sec. 220 (a) of the

Revenue Act of 1939, c. 247, 53 Stat. 862, and

amended by Sec. 139(a) of the Revenue Act of

1942, c. 619, 56 Stat. 798, and Sec. 119(b) of

the Revenue Act of 1943, c. 63, 58 Stat. 21].

Compensation for Services Rendered for a

Period of Thirty-six Months or More and

Back Pay.

(a) Personal Services.—If at least 80 per

centum of the total compensation for personal

services covering a period of thirty-six calendar

months or more (from the beginning to the comple-

tion of such services) is received or accrued in one

taxable year by an individual or a partnership, the

tax attributable to any part thereof which is in-

included in the gross income of any individual

shall not be greater than the aggregate of the taxes

attributable to such part had it been included in the

gross income of such individual ratably over that

part of the period which precedes the date of such

receipt or accrual.

(26 U.S.C. 1946 ed., Sec. 107.)

Treasury Regulations 111, promulgated under the

Internal Revenue Code

:

Sec. 29.107-1. Personal Services. — Section

107(a) provides that if at least 80 percent of the

total compensation for personal services covering
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a period of 36 calendar months or more (from the

beginning to the completion of such services) is

received or accrued in one taxable year by an in-

dividual or a partnership then the tax attributable

to any part of such amount which is included in the

gross income of any individual shall not be greater

than the aggregate of the taxes attributable to such

part had such part been included in the gross in-

come of such individual ratably over that part of

the period of service which precedes the date of

such receipt or accrual. Thus, for example, if an

individual who makes his returns on a calendar

year basis and on the basis of cash receipts and dis-

bursements commences personal services on Feb-

ruary 17, 1942, and completes them on July 1, 1945,

and is paid $8,000 for such services on the comple-

tion date, he is entitled to the benefits of section

107(a), provided the $8,000 is at least 80 percent

of the total compensation paid or to be paid to such

individual for such services ; and the tax attribut-

able to the $8,000 received in 1945 and included in

the individual's gross income for such year shall

not be greater than the tax attributable to such

amount, had it been received ratably over the

calendar months included in the period from

February 17, 1942, to July 1, 1945. However, if

such individual receives an additional $5,000 in

1946 for such services, he is not entitled to the bene-

fits of section 107(a) with respect to either the

$8,000 or the $5,000, for the reason that he does not

receive in one taxable year at least 80 percent
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of the total compensation for such services. Also,

for example, if an individual who makes his re-

turns on the calendar year basis and on the basis of

cash receipts and disbursements commences per-

sonal services on March 3, 1940, and completes

them on August 22, 1943, and is paid a total com-

pensation of $10,000 for such services on July 5,

1952, he is entitled to the benefits of section 107(a)

;

and the tax attributable to the $10,000 received in

1942 and included in such individual's gross in-

come for such year shall not be greater than the tax

attributable to such amount, had it been received

ratably over the calendar months included in the

period from March 3, 1940, to July 5, 1942, the date

on which the $10,000 was received. However, if

such individual receives an additional $7,000 for

such services on May 1, 1943, he is not entitled to

the benefits of section 107(a) for the reason that

he does not receive in one taxable year at least 80

percent of the total compensation for such services.

It is immaterial when the personal services are

rendered provided at least 36 calendar months

elapse from the beginning to the completion of the

services. For the purposes of this section, a frac-

tional part of a month is to be disregarded unless it

amounts to more than half a month, in which case

it is to be considered as a month.

It is not necessary, in order for section 107(a)

to be applicable, that the individual who includes
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in his gross income compensation for such personal

services be the person who renders the services.

For example, a partner who shares in the com-

pensation for such personal services rendered by

the partnership may be entitled to the benefits of

section 107(a), notwithstanding that he took no

part in the rendering of such services.

The first step in determining whether the limita-

tion in section 107(a) relative to the amount of tax

is applicable is the computation of the amount of

tax in the current taxable year attributable to that

part of the compensation which is included in the

gross income of the taxpayer for such year. The

tax attributable to such compensation is the

difference between the tax for such taxable year

computed with the inclusion of such compensation

in gross income and the tax for such taxable year

computed without including such compensation in

gross income.

The next step is to compute the tax attributable

to such compensation in each of the taxable years

(including the current taxable year) within which

falls one or more calendar months included in the

part of the period of service which precedes the

date such compensation is received or accrued, as

if the compensation had been received or accrued

in equal portions in each of such calendar months.

For what constitutes a taxable year, see section

48 (a). The amount of the tax attributable to such

compensation in each such taxable year is the
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difference between the tax for such year computed

with the inclusion of an allocable portion of such

compensation in gross income and the tax for such

year computed without including any part of such

compensation in gross income. The portion of the

compensation allocable to each such taxable year is

an amount equal to the entire amount of such com-

pensation received or accrued in the current tax-

able year, divided by the entire number of calendar

months included within the part of the period of

service which precedes the date such compensa-

tion is received or accrued, and multiplied by the

number of such calendar months falling within the

particular taxable year.

The tax for the current taxable year shall be

the tax for such year computed without including

the compensation for personal services in gross in-

come, plus (1) the amount of tax for such taxable

year attributable to such compensation (computed

in accordance with the second preceding para-

graph) or (2) the sum of the taxes attributable to

such compensation had it been received in equal

portions in each of the calendar months included

within the part of the period of service which pre-

cedes the date such compensation is received or

accrued (computed in accordance with the preced-

ing paragraph), whichever is the smaller.

The method of allocating compensation for per-

sonal services to the taxable years in which falls
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any of the calendar months included within the

part of the period of service which precedes the

date such compensation is received may be

illustrated by the following examples, in each of

which the taxpayer makes his return on the cash

receipts and disbursements basis

:
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